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As filed with the Securities and Exchange Commissio November 8, 2013
Registration No. 333-

UNITED STATES SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549

FORM S-8

REGISTRATION STATEMENT
Under
THE SECURITIESACT OF 1933

OPEXA THERAPEUTICS, INC.

(Exact name of registrant as specified in its arart

Texas 76-0333165
(State or other jurisdiction of (I.R.S. Employer
incorporation or organizatiot Identification No.)
2635 Technology Forest Blvd. 77381
The Woodlands, Texas (Zip Code)

(Address of principal executive office

Amended and Restated 2010 Stock Incentive Plan
(Full title of the plan)

Neil K. Warma
President and Chief Executive Officer
Opexa Therapeutics, Inc.
2635 Technology Forest Blvd.
The Woodlands, Texas 77381
(Name and address agent for service)

(281) 775-0600
(Telephone number, including area code, of agargdovice)

Copy to:
Mike Hird, Esq.

Patty M. DeGaetano, Esq.
Pillsbury Winthrop Shaw Pittman LLP
12255 El Camino Real, Suite 300
San Diego, California 92130
(619) 234-5000

Indicate by check mark whether the registrantlerge accelerated filer, an accelerated filer, m-accelerated filer, or a smaller reporting
company. See definitions of “large accelerateat fil‘accelerated filer” and “smaller reporting cpamny” in Rule 12b-2 of the Exchange Act.

Large accelerated fileCl Accelerated filedd
Non-accelerated filed (Do not check if a smaller reporting compa Smaller reporting compar

CALCULATION OF REGISTRATION FEE

Proposed
Proposed Maximum
Title of Securities Amount To Maximum Offerinc Aggregate Amount of
To Be Registere Be Registere  Price Per Shar@?)  Offering Price® Registration Fe
Common stock, $.01 par value: To be issued under th
Amended and Restated 2010 Stock Incentive 3,000,00C $1.965 $5,895,00( $759.28

(1) Pursuant to Rule 416(a) under the SecuritieisoA1933 (the “Securities Act”), this registratistatement also covers an indeterminate
number of additional shares of common stock toffexed or sold pursuant to the above-named plainnitay be issued as a result of the
anti-dilution and other adjustment provisions tiref®y reason of certain corporate transactionssents, including any stock dividend,



stock split, recapitalization or other similar tsaction effected without the receipt of considerativhich results in an increase in the
number of the registra’s outstanding shares of common st

(2) Represents the average of the high and low pritkea@ommon stock as reported on the Nasdag Capéket on November 7, 2013, a
date within five business days prior to the datélioig of this registration statemer

(3) Computed in accordance with Rules 457(c) and (deuthe Securities Act, solely for the purposeai€alating the total registration fee.
The aggregate offering price and amount of redistnidee have been computed based on the average bfgh and low prices of the
common stock as reported on the Nasdaq Capital @lark November 7, 201

The Registration Statement shall become effectpandiling in accordance with Rule 462 under theBities Act.




PART I
INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS
Item 1.  Plan Information.*
Item 2.  Registrant Information and Employee Program Annual I nformation.*

* Information required by Part | to be cdntad in the Section 10(a) prospectus is omittechftbis Registration Statement in accord:
with Rule 428 under the Securities Act of 1933aanded (the “Securities Act”), and the Note ta Paf Form S-8.

PART 11
INFORMATION REQUIRED IN THE REGISTRATION STATEMENT
Item 3: Incorporation of Documents by Reference

The following documents filed by the Registranthwthe Securities and Exchange Commission (the “Ciesion”) are hereb
incorporated by reference in this RegistrationeStegnt:

(a) Annual Report on Form -K for thefiscal year ended December 31, 2012 filed on Ma2&H013

(b) Quarterly Reports on Form 10-Q for the quéytperiod ended September 30, 2013 filed on Noveriib2013, the quarterly
period June 30, 2013 filed on August 14, 2013 &edjuarterly period ended March 31, 2013 filed cayM4, 2013

(c) Current Reports on Form 8-K filed on Septentb&r2013, September 25, 2013, September 11, Z¥Bember 4, 2013, August
13, 2013, August 8, 2013, April 1, 2013, February 2013, February 11, 2013, February 7, 2013, Rebrb, 2013, January 30,
2013, January 23, 2013 and January 15, 2

(d) The description of the Registrant’s CommoncBtoontained in the Registration Statement on Rd##n(File No. 001-33004) filed
on August 30, 2006, including any amendment or mefled for the purpose of updating such descoipt

In addition, all documents filed by Registrant uanst to Sections 13(a), 13(c), 14 and 15(d) oftkehange Act of 1934, as amen
(excluding any portions thereof furnished by thgR&ant, including but not limited to informatidarnished under Item 2.02 and Item 7
and any exhibits relating to Item 2.02 or Item 7ixhished under Item 9.01 of FormKBand any certification required by 18 U.S.C. § Qg
on or after the date of this Registration Statemeror to the filing of a posgffective amendment which indicates that all se@sriofferet
have been sold or which deregisters all securitiea remaining unsold, shall be deemed to be imcatpd by reference in this registra
statement and to be a part hereof from the ddfiéingf of such documents.

Any statement contained in this Registration Statenor in a document incorporated by referencéim Registration Statement st
be deemed to be modified or superseded for purpifdbss Registration Statement to the extent ¢hsttatement contained in this Registre
Statement or in any subsequently filed document ihdeemed to be incorporated by reference in Ragistration Statement modifies
supersedes such statement.

Item 4.  Description of Securities.

Not applicable.

Item 5.  Interestsof Named Expertsand Counsel.

The validity of the shares of common stock offelnedeby has been passed upon for the Registrantiglyupy Winthrop Shaw Pittmz
LLP, San Diego, California.




Item 6. Indemnification of Directorsand Officers.

Section 8.101 of the Texas Corporation Law Code (fHCA") authorizes the Registrant to indemnify certain @ess including an
person who was, is or is threatened to be madensdalefendant or respondent in a threatened, pgraticompleted action or ott
proceeding, because the person is or was a directofficer, against judgments and reasonable esgmactually incurred by the perso
connection with the threatened, pending or comgleigion or other proceeding. The Registrant duired by Section 8.051 of the TCA
indemnify a director or officer against reasonabi@enses actually incurred by him or her in corinacwith a threatened, pending,
completed action or other proceeding in which hehe is a named defendant or respondent becawsmeshe is or was a director or office
he or she has been wholly successful, on the nwrittherwise, in the defense of the action or pedling.

The Registrang restated certificate of formation provides thahe of its directors shall be personally liablethe Registrant or i
shareholders for monetary damages for an act cssiom in such directas’capacity as a director; provided, however, thatliability of sucl
director is not limited to the extent that suchedtor is found liable for (i) a breach of the dimts duty of loyalty to the Registrant or
shareholders, (i) an act or omission not in gagthfthat constitutes a breach of duty of the dieto the Registrant or an act or omission
involves intentional misconduct or a knowing vidat of the law, (iii) a transaction from which tldérector received an improper ben¢
whether or not the benefit resulted from an actien within the scope of the direcwnffice, or (iv) an act or omission for which
liability of the director is expressly provided by applicable statute.

The Registrans restated certificate of formation and amended @stated bylaws provide that the Registrant simalémnify its
officers, directors, agents and any other persorbd fullest extent permitted by applicable lallhe Registrang directors and officers ¢
covered by insurance indemnifying them againstagetiabilities which might be incurred by them timeir capacities as such. Pursuai
terms of their employment contracts, certain of Registrants officers are entitled to indemnification in thempacity as such and to
fullest extent permitted by applicable law.

Item 7. Exemption From Registration Claimed.

Not applicable.

Item 8: Exhibits.
Exhibit No. Description
4.1 Amended and Restated 2010 Stock Incentiae @hcorporated by reference to Appendix A toRgistrant’s Definitive
Proxy Statement on Schedule 14A filed on Octob&033).
5.1 Opinion of Pillsbury Winthrop Shaw Pittman LL
23.1 Consent of MaloneBailey, LLP, independent registgreblic accounting firm
23.2 Consent of Pillsbury Winthrop Shaw Pittman LLP (urded in Exhibit 5.1)
24.1 Power of Attorney (contained on signature pagetbgr




[tem 9.  Undertakings.
(a) The undersigned Registrant hereby undertakes:

(1) To file, during any period in which offers oales are being made, a pe$tective amendment to this Registra
Statement: (i) to include any prospectus requingdéction 10(a)(3) of the Securities Act; (ii) &flect in the prospectus any facts or ev
arising after the effective date of the Registrat&iatement (or the most recent peffective amendment thereof) which, individuallyioithe
aggregate, represent a fundamental change in filieriation set forth in this Registration Statemg@ithough notwithstanding the foregoi
any increase or decrease in volume of securitiésreaf (if the total dollar value of securities offd would not exceed that which v
registered) and any deviation from the low or higid of the estimated maximum offering range mayefiected in the form of prospec
filed with the Commission pursuant to Rule 424¢b)n the aggregate, the changes in volume and papresent no more than a 20 pel
change in the maximum aggregate offering price fegh in the “Calculation of Registration Fe¢dble in the effective Registrati
Statement); and (iii) to include any material imf@tion with respect to the plan of distribution mpoéviously disclosed in the Registrai
Statement or any material change to such informatidhe Registration Statemeptpvided , however , that paragraphs (a)(1)(i) and (a)(1
of this section do not apply if the information végd to be included in a postfective amendment by those paragraphs is corttaimesport
filed with or furnished to the Commission by thegirant pursuant to Section 13 or Section 15(dhefExchange Act that are incorpor:
by reference in this Registration Statement;

(2) That, for the purpose of determining any ligjpilinder the Securities Act, each such pefééctive amendment shall
deemed to be a new registration statement relatirthe securities offered therein, and the offerfigsguch securities at that time shal
deemed to be the initibna fide offering thereof; and

(3) To remove from registration by means of a pditetive amendment any of the securities beingsteged that rema
unsold at the termination of the offering.

(b) The undersigned Registrant hereby undertalas fibr purposes of determining any liability undiee Securities Act, each fili
of the Registrant annual report pursuant to Section 13(a) or Sectle(d) of the Exchange Act (and, where applicabbgh filing of a
employee benefit plag’annual report pursuant to Section 15(d) of thehBrge Act) that is incorporated by reference is Registratio
Statement shall be deemed to be a new registrstidement relating to the securities offered timgr@nd the offering of such securities at
time shall be deemed to be the initiaha fide offering thereof.

(c) Insofar as indemnification for liabilities ang under the Securities Act may be permitted tedors, officers and controlli
persons of the Registrant pursuant to the foregpiryisions, or otherwise, the Registrant has badvised that in the opinion of 1
Commission such indemnification is against pubbiiqy as expressed in the Securities Act and erefore, unenforceable. In the event tt
claim for indemnification against such liabilitiésther than the payment by the Registrant of exgenscurred or paid by a director, office
controlling person of the Registrant in the sucktdsdefense of any action, suit or proceeding) sseated by such director, officer
controlling person in connection with the secusitieing registered, the Registrant will, unlesthaopinion of its counsel the matter has |
settled by controlling precedent, submit to a cafirhppropriate jurisdiction the question whethactsindemnification by it is against put
policy as expressed in the Securities Act andlvédlgoverned by the final adjudication of such issue




SIGNATURES

Pursuant to the requirements of the Securities thetRegistrant certifies that it has reasonabdeigs to believe that it meets al
the requirements for filing on Form &-and has duly caused this Registration Statenwemietsigned on its behalf by the undersig
thereunto duly authorized in The Woodlands, Sthfeegas, on the 8th day of November, 2013.

OPEXA THERAPEUTICS, INC

By/s/ Neil K. Warme

Neil K. Warma
President and Chief Executive Offic

POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS, that each personost signature appears below constitutes and appd@it K. Warmi
and Karthik Radhakrishnan, and each of them, his and lawful attorney-ifact and agent, with full power of substitution aredubstitutior
for him and in his name, place and stead, in amlyadincapacities, to sign any and all amendmeatthis Registration Statement on Forn,S-
and to file the same, with exhibits thereto andeptfocuments in connection therewith, with the Siies and Exchange Commission gran
unto said attorney-ifact and agent full power and authority to do aatfigrm each and every act and thing requisite @uessary to be doi
as fully to all intents and purposes as he migldoaid do in person, hereby ratifying and confirghall that said attorney-ifact and agent,
his substitute may lawfully do or cause to be doyeirtue hereof.

Pursuant to the requirements of the Securities thi$, Registration Statement has been signed byfalh@ving persons in tt
capacities and on the dates indicated.

Name Title Date
/s/ Neil K. Warme President and Chief Executive Officer and Director November 8, 201
Neil K. Warma (Principal Executive Officer)
/s/ Karthik Radhakrishna Chief Financial Officer November 8, 201
Karthik Radhakrishna (Principal Financial and Accounting Officer)
/s/ Gail J. Maderis Director November 8, 201
Gail J. Maderis
/s/ Michael Richmai Director November 8, 201

Michael S. Richmal

/s/ Scott B. Seama Director November 8, 201
Scott B. Seama




INDEX TO EXHIBITS

Exhibit No. Description

4.1 Amended and Restated 2010 Stock Incentize @hcorporated by reference to Appendix A toRegistrant’s Definitive
Proxy Statement on Schedule 14A filed on Octob&033).

5.1 Opinion of Pillsbury Winthrop Shaw Pittman LL

23.1 Consent of MaloneBailey, LLP, independent registgreblic accounting firm

23.2 Consent of Pillsbury Winthrop Shaw Pittman LLP {irded in Exhibit 5.1)

24.1

Power of Attorney (contained on signature pagetbir



llsbur

Pillsbury Winthrop Shaw Pittman LLP

Exhibit 5.1

Houston | London | Los Angeles | New York | Nomth¥irginia | Orange County | Sacramento | San Dje®gn Diego North County | San Francisco |
Shanghai | Silicon Valley | Tokyo | Washington, DC

November 8, 201

Opexa Therapeutics, Inc.
2635 Technology Forest Blvd.
The Woodlands, Texas 77381

Re: Registration Statement on Form S-8
Ladies and Gentlemen:

We are acting as counsel for Opexa Therapeutics,drniTexas corporation (the “Company”), in conimctvith the Registration Statement on
Form S-8 (the “Registration Statement”) relatinghe registration under the Securities Act of 1@B@ “Act”) of 3,000,000 shares of the
Company's Common Stock, par value $.01 per shiaee'@hares”), issuable pursuant to the Company'erded and Restated 2010 Stock
Incentive Plan (the “Plan”).

We have reviewed and are familiar with such corfpsioceedings and other matters as we have deeecedsary for the opinions expressed
in this letter. Based upon the foregoing, we dréhe opinion that the Shares have been duly aizthdiand, when issued and sold in
accordance with the Plan, will be validly issuadlyfpaid and nonassessable. The opinions sédt forthis letter are limited to the Texas
Corporation Act of the State of Texas, as in eftacthe date hereof.

We hereby consent to the filing of this opiniortdetas Exhibit 5.1 to the Registration Stateméntgiving this consent, we do not thereby
admit that we are within the category of personssehconsent is required under Section 7 of theoAtte rules and regulations of the
Securities and Exchange Commission promulgate@tineier.

Very truly yours,

/s/ Pillsbury Winthrop Shaw Pittman LLP



Exhibit 23.1

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTINGRM

We consent to the incorporation by reference is Registration Statement on Forn8 $f our report dated March 28, 2013 with respeche
audited financial statements of Opexa Therapeutics for the year ended December 31, 2012.

/sl MaloneBailey, LLP
www.malone-bailey.com
Houston, Texas
November 8, 201



