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UNITED STATES
SECURITIESAND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549

FORM 10-K/A

Amendment No. 1
XI ANNUAL REPORT PURSUANT TO SECTION 13 OR 15(D) OF THE SECURITIESEXCHANGE ACT OF 1934
For the fiscal year ended December 31, 2008

O TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(D) OF THE SECURITIES EXCHANGE ACT OF 1934

Commission File Number: 001-33004

Opexa Therapeutics, Inc.

(Exact Name of Registrant as Specified in Its Glta

Texas 76-033316%
(State or Other Jurisdiction (IRS Employel
Incorporation or Organizatiot Identification No.)
2635 N Crescent Ridge Drive, The Woodlands, T¢ 77381
(Address of Principal Executive Office (Zip Code)

Registrant’s Telephone Number, Including Area C¢@81) 2729331
Securities registered pursuant to Section 12(bh@fAct: Series E Warrant
Securities registered pursuant to Section 12(gh@fct: Common Stock
Indicate by check mark if the registrant is a welbwn seasoned issuer, as defined in Rule 405c08é&turities Act.  Yedd No M
Indicate by check mark if the registrant is notuieed to file reports pursuant to Section 13 ort®acl5(d) of the Act. YesO No M

Indicate by check mark whether the registrant @8 filed all reports required to be filed by Seeti8 or 15(d) of the Securities Exchange Act of4l88ring the
preceding 12 months (or for such shorter periotlttieregistrant was required to file such repats] (2) has been subject to such filing requiramear the past 90

days. YesM No O

Indicate by check mark if disclosure of delinquiiers pursuant to ltem 405 of Regulation S-K (8285 of this chapter) is not contained herein, &illdnot be
contained, to the best of registrant’s knowledgeéfinitive proxy or information statements incorated by reference in Part Il1 of this Form 104Kamy amendment to this

Form 10-K. &

Indicate by check mark whether the registrantlerge accelerated filer, an accelerated filer, @-acelerated filer, or a smaller reporting comp&@se the definitions «
“large accelerated filer,” “accelerated filer” atgialler reporting company” in Rule 12b-2 of thechange Act. (check one):

O Large accelerated O  Accelerated O Non-accelerated filer M  Smaller reporting
filer filer company

(Do not check if a smaller reporting
company,

Indicate by check mark whether the registrantstell company (as defined in Rule 12b-2 of the BExge Act). YesO No M

As of April 13, 2009, 12,245,858 shares of the segnt’'s common stock, par value $0.50 per shageg wutstanding. The aggregate market value ofdtirg and non-
voting common equity held by non-affiliates of tlegistrant as of April 13, 2009 based upon theispprice as of such date was approximately $4/4ami




EXPLANATORY NOTE

This amendment to the Annual Report on Form 104KkHe year ended December 31, 2008, filed by Ofdrexapeutics, Inc.., a Texas corporation (the “Reant”),
with the United States Securities and Exchange Cgsian (the “Commission”) on April 15, 2009 (theffAual Report”), is filed for the purposes of indhgithe auditor’s
consent which was inadvertently omitted from thenda Report filed with the Commission on April Z809.




PART IV

ITEM 15. EXHIBITSFINANCIAL STATEMENT SCHEDULES.

3. List of Exhibits

Exhibit 2.1

Exhibit 2.2

Exhibit 3.1

Exhibit 3.3

Exhibit 4.1

Exhibit 4.2

Exhibit 4.3

Exhibit 4.4

Exhibit 4.5

Exhibit 10.1

Exhibit 10.2

Exhibit 10.3

Exhibit 10.4

Exhibit 10.5

Exhibit 10.6

Exhibit 10.7

Exhibit 10.12

Exhibit 10.13

Exhibit 10.14

Exhibit 10.17

Exhibit 10.18

Exhibit 10.19

Exhibit 10.20

Exhibit 10.21

Exhibit 10.22

Stock Purchase Agreement effective as of May 54Z0®orporated by reference to Exhibit 2.1 to @w@mpany’s Current Report on Form 8-K filed June 4,
2004).

Agreement and Plan of Reorganization (incorporatedeference to Exhibit 2.1 to the Comp’s Current Report on-K filed October 8, 2004

Articles of Amendment and Restatement of the Aeabf Incorporation (incorporated by reference xbikit 3.1 to the Company’s Current Report on F@&+#
filed on June 19, 2006

Amended and Restated By-laws (incorporated by eefsr to Exhibit 2.2 to the Company’s Registratitaite&Snent on Form 10-SB (File No. 000-25513),
initially filed March 8, 1999)

Form of Common Stock Certificate (incorporated éference to Exhibit 2.3 to the Company’s Registrattatement on Form 10-SB (File No. 000-25513),
initially filed March 8, 1999)

Form of Series E Warrant (incorporated by referdndexhibit 4.3 to the Compa’s Current Report on Forn-K filed December 20, 2007

Warrant Agent Agreement for Series E Warrant (ipooated by reference to Exhibit 4.3 to the Compai@urrent Report on Form 8-K filed February 14,
2008).

Form of Underwriter' Warrant Agreement (incorporated by reference tailiik#i.4 to the Compar's Current Report on Forn-K filed February 14, 2008

Form of Underwriters’ Warrant to Acquire Warrantgr@ement (incorporated by reference to Exhibittd.the Company’s Current Report on Form 8-K filed
February 14, 2008

June 2004 Compensatory Stock Option Plan (incotpdray reference to Exhibit B to the Company’s Digifie Information Statement filed on June 29,
2004).

Amended and Restated Employment Agreement datesl 1842006, between the Company and David McWiligimcorporated by reference to Exhibit 10.1
to the Compar’s Quarterly Report on Form -QSB filed August 14, 2006

Amendment to Employment Agreement dated May 9, 2088veen the Company and David McWilliams (incogped by reference to Exhibit 10.1 to the
Compan'’s Quarterly Report on Form -Q filed May 13, 2008)

Employment Agreement dated May 9, 2008, betweeiCthmapany and Lynne Hohlfeld (incorporated by refeeeto Exhibit 10.2 to the CompasyQuarterly
Report on Form 1-Q filed May 13, 2008)

Employment Agreement dated May 9, 2008, betweelCtimapany and Jim C. Williams, Ph.D (incorporateddfgrence to Exhibit 10.3 to the Company’s
Quarterly Report on Form -Q filed May 13, 2008)

Employment Agreement dated May 9, 2008, betweerCtimapany and Donna R. Rill (incorporated by refeeeto Exhibit 10.4 to the Company’s Quarterly
Report on Form 1-Q filed May 13, 2008)

Employment Agreement dated June 16, 2008, betwee@ompany and Neil K. Warma (incorporated by ezfee to Exhibit 10.1 to the Company’s Current
Report on Form -K filed on June 18, 2008

Form of Warrant Agreement (incorporated by refeeetacExhibit 10.13 to the Compe’'s Annual Report on Form -KSB filed April 15, 2005)

License Agreement dated September 5, 2001 betweeBdmpany and Baylor College of Medicine (incogbed by reference to Exhibit 10.14 to the
Compan’s Annual Report on Form -KSB filed April 15, 2005)

Second Amended and Restated License Agreementnitrersity of Chicago (incorporated by referencé&idnibit 10.1 to the Company’s Current Report on
Form &K filed August 3, 2007)

Form of Series C Common Stock Purchase Warranoifieeated by reference to Exhibit 10.17 to Forn-2 filed July 19, 2005)

Securities Purchase Agreement dated June 17, 30@B6chamong the Company and the Investors nameeinh@ncorporated by reference to Exhibit 10.1:
Form SE-2 filed July 19, 2005)

Registration Rights Agreement dated June 17, 290kl among the purchasers of common stock naneeelith(incorporated by reference to Exhibit 10.19
to Form SE-2 filed July 19, 2005)

Securities Purchase Agreement dated June 30, 3086among the Company and the purchasers of corstnok named therein (incorporated by refert
to Exhibit 10.20 to Form S-2 filed July 19, 2005)

Securities Purchase Agreement dated July 15, 20@Hmt among the Company and the Investors nameelith@ncorporated by reference to Exhibit 10.21 to
Form SE-2 filed July 19, 2005)

Registration Rights Agreement dated July 15, 200&rd among the Company and the Investors nameelith@corporated by reference to Exhibit 10.22 to
Form SE-2 filed July 19, 2005)






Exhibit 10.23

Exhibit 10.24

Exhibit 10.25

Exhibit 10.26

Exhibit 10.28

Exhibit 10.29

Exhibit 10.30

Exhibit 10.31

Exhibit 10.32

Exhibit 10.33

Exhibit 23.1*

Exhibit 31.1*

Exhibit 32.1*

License Agreement dated January 13, 2006 by thep@oynand Shanghai Institute for Biological Servi@iasorporated by reference to Exhibit 10.23 to
Amendment No. 1 to Form &2 filed February 9, 2006

Lease dated August 19, 2005 by the Company anditkaukien (incorporated by reference to Exhil@it1B3 to the Company’s Annual Report on Form 10-
KSB filed March 31, 2006

Form of Warrant Agreement issued to brokers in eation with 2005 offerings (incorporated by refereno Exhibit 10.25 to Amendment No. 2 to Form SB-
2 filed April 11, 2006)

Purchase Agreement dated April 11, 2006 by and grtieey Company and the Investors named herein (docated by reference to Exhibit 10.1 to the
Compan'’s Current Report on Forn-K filed April 18, 2006).

Form of Warrant issued in connection with April B0financing (incorporated by reference to Exhil@it3lto the Company’s Current Report on Form 8-K
filed April 18, 2006).

Form of Broker Stock Purchase Warrant issued to ME2Rital Group LLC (incorporated by reference tdibk 10.5 of the Company’s Current Report on
Form &K filed April 18, 2006).

Second Amended and Restated License Agreement dialie@1, 2007 between the Company and the Uniyeo$iChicago (incorporated by reference to
Exhibit 10.1 of the Compar's Report on Form-K filed August 3,, 2007)

Unit Purchase Agreement dated August 8, 2008 (parated by reference to Exhibit 10.1 to the Comm@yrrent Report on Form 8-K filed August 12,
2008).

Registration Rights Agreement dated August 8, 2@@®rporated by reference to Exhibit 10.2 to therpany’s Current Report on Form 8-K filed August
12, 2008).

Form of Warrant issued in connection with Augus2@)8 financing (incorporated by reference to EiHib.3 to the Company’s Current Report on Form 8-K
filed August 12, 2008

Consent of Malone & Bailey, P.(
Certification of Chief Executive Officer and Chieinancial Officer pursuant to Section 302 of theb@ae-Oxley Act of 2002

Certification of Chief Executive Officer and Chieinancial Officer pursuant to Section 906 of thet@ae-Oxley Act of 2002

*  Filed herewitr




Pursuant to the requirements of Section 13 or 1&{the Securities Exchange Act of 1934, the regrgthas duly caused this report to be signedsobebalf by the
undersigned, thereunto duly authorized.

SIGNATURES

OPEXA THERAPEUTICS, INC.

By: /s/ NEIL K. WARMA
Neil K. Warma
President and Chief Executive Offic
(Principal Executive Officer)
Acting Chief Financial Office
(Principal Financial and Accounting Officer)

Date: May 14, 200

Pursuant to the requirements of the SecuritiesoA&034, this report has been signed below by dlieviing persons on behalf of the Registrant anthencapacity and
on the dates indicated.

Signature Title Date
/S/ NEIL K. WARMA President and Chief Executive Officer May 14, 2009
Neil K. Warma (Principal Executive Officer)

Acting Chief Financial Office
(Principal Financial and Accounting Officer)

/S/ DAVID HUNG Director May 14, 2009
David Hung
/S/ DAVID E. JORDEN Director May 14, 2009

David E. Jorden

/S/ DAVID B. MCWILLIAMS Director May 14, 2009
David B. McWilliams

/S/ MICHAEL S. RICHMAN Director May 14, 2009
Michael S. Richman

/S/ SCOTT B. SEAMAN Director May 14, 2009
Scott B. Seaman




Exhibit 23.1

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

We hereby consent to the incorporation by referém¢lee Registration Statement on Form S-8 of eport dated April 14, 2009, relating to the finahatatements of Opexa
Therapeutics, Inc., which appear in this Annual &epn Form 10-K of Opexa Therapeutics, Inc. fa two years ended December 31, 2008 and 2007.

/sl Malone & Bailey, PC
Malone & Bailey, PC
www.malone-bailey.com
Houston, Texas

May 14, 2009



EXHIBIT 31.1

CERTIFICATION PURSUANT TO
SECTION 302 OF THE SARBANES-OXLEY ACT

I, Neil K. Warma, certify that:

1. | have reviewed this Annual Report on Forn-K/A of Opexa Therapeutics, Inc
2. Based on my knowledge, this report does not cormtajnuntrue statement of a material fact or omdtéte a material fact necessary to make the staisrmade, in light
of the circumstances under which such statements made, not misleading with respect to the pecmgered by this repor
3. Based on my knowledge, the financial statements$ aéimer financial information included in this repdairly present in all material respects theafigial condition,
results of operations and cash flows of the regyidtas of, and for, the periods presented in gpsnt;
4. The registrant’s other certifying officer(s) andrke responsible for establishing and maintainirsgldsure controls and procedures (as defined im&hge Act Rules 13a-
15(e) and 15-15(e)) and internal control over financial repogtifas defined in Exchange Act Rules -15(f) and 15-15(f)) for the registrant and hav
a. Designed such disclosure controls and proceduresused such disclosure controls and procedures tiesigned under our supervision, to ensurenthégrial
information relating to the registrant, includinig consolidated subsidiaries, is made known toyustiers within those entities, particularly durithg period in
which this report is being prepare
b. Designed such internal control over financial réjpgr;, or caused such internal control over finah@gorting to be designed under our supervisiomrovide
reasonable assurance regarding the reliabilitynainicial reporting and the preparation of finanstatements for external purposes in accordandegeiberally
accepted accounting principle
C. Evaluated the effectiveness of the registrant’sldgire controls and procedures and presentedsimeport our conclusions about the effectivenésbhe
disclosure controls and procedures, as of the étfteqeriod covered by this report based on swaluation; anc
d. Disclosed in this report any change in the regmtsanternal control over financial reporting thatcurred during the registrant’s fourth fiscal deathat has
materially affected, or is reasonably likely to evally affect, the registra’s internal control over financial reporting; &
5. The registrant’s other certifying officer(s) antddve disclosed, based on our most recent evaluatimernal control over financial reporting, teetregistrant’s auditors
and the audit committee of the regist’s board of directors (or persons performing thewedent functions)
a. All significant deficiencies and material weaknessethe design or operation of internal contradiofinancial reporting which are reasonably likelyadversely
affect the registra’s ability to record, process, summarize and refprahcial information; an
b. Any fraud, whether or not material, that involveamagement or other employees who have a significéain the registrant’s internal control overdirial
reporting.
Date: May 14, 2009 By: /s/ Neil K. Warma
Neil K. Warma

President and Chief Executive Offic
(Principal Executive Officer)

Acting Chief Financial Office

(Principal Financial and Accounting Officer)



EXHIBIT 32.1

CERTIFICATION PURSUANT TO
18 U.S.C. SECTION 1350,
ASADOPTED PURSUANT TO SECTION 906
OF THE SARBANES-OXLEY ACT OF 2002

In connection with the Annual Report of Opexa Tipexics, Inc. (the “Company”) on Form 10-K/A foetperiod ending December 31, 2008, (the “Repoas)filed

with the Securities and Exchange Commission ordétie hereof, |, Neil K. Warma, President and Chieécutive Officer of the Company, certify, pursuami8 U.S.C. §1350,
as adopted pursuant to 8906 of the Sarbanes-OxiegfA2002, to the best of my knowledge, that:

1. The Report fully complies with the requirementse€tion 13(a) or 15(d) of the Securities Exchangeof 1934; anc

2. The information contained in the Report fairly mets, in all material respects, the financial cbodiand results of operations of the Compz

Date: May 14, 2009 By: /s/ Neil K. Warma

Neil K. Warma

President and Chief Executive Offic
(Principal Executive Officer)

Acting Chief Financial Office

(Principal Financial and Accounting Officer)




