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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549

FORM S-3

REGISTRATION STATEMENT UNDER THE SECURITIES ACT OF 1933

OPEXA THERAPEUTICS, INC.

( Exact Name of the Registrant as Specified in itsr@h)

Texas 2834 7€-0333165
( State or Other Jurisdiction of ( Primary Standard Industrial (I.R.S. Employer Identification Numbr
Incorporation or Organizatior) Classification Code Numb)

2635 N. Crescent Ridge Drive
The Woodlands, Texas 77381
(281) 272-9331
( Address, Including Zip Code, and Telephone Nunibeluding
Area Code, of Registrant’s Principal Executive €H§)

Neil K. Warma
2635 N. Crescent Ridge Drive
The Woodlands, Texas 77381
(281) 272-9331
(Name, Address, Including Zip Code, and Telephomabéu,
Including Area Code, of Agent for Servjce

Copyto:

Michael C. Blaney
Vinson & Elkins L.L.P.
1001 Fannin, Suite 2300

Houston, TX 77002

(713) 758-2222

Approximate date of commencement of proposed sale the public: From time to time after the effective date of thifRegistration Statement.
If the only securities being registered on thisifare being offered pursuant to dividend or intereisivestment plans, please check the following b&l
If any of the securities being registered on thasnfrare to be offered on a delayed or continuossshaursuant to Rule 415 under the Securities AtB83, other than securities offered only in catia

with dividend or interest reinvestment plans, chitekfollowing box. &
If this form is filed to register additional sedigs for an offering pursuant to Rule 462(b) unither Securities Act, please check the following box list the Securities Act registration statenremhber

of the earlier effective registration statementtfe same offering.Od0
If this form is a post-effective amendment filedguant to Rule 462(c) under the Securities Actckhie following box and list the Securities Acgigration statement number of the earlier effectiv

registration statement for the same offeringl.
If this Form is a registration statement pursuarbeneral Instruction 1.D. or a post-effective adr@ent thereto that shall become effective upondilivith the Commission pursuant to Rule 462(e) unde

the Securities Act, check the following box@d
If this Form is a post-effective amendment to dgtegtion statement filed pursuant to General Lredton 1.D. filed to register additional securitiesadditional classes of securities pursuant tie Ra3(b)

under the Securities Act, check the following bokl
Indicate by check mark whether the registrantlezge accelerated filer, an accelerated filer, m-accelerated filer, or a smaller reporting compa8ge definition of “large accelerated filer,” taterated

filer” and “smaller reporting company” in Rule 12bef the Exchange Act. (check one)

Large accelerated filel Accelerated fileQ Nor-accelerated filedd Smaller reporting compar™
(Do not check if smaller reporting compat




CALCULATION OF REGISTRATION FEE

Proposed Maximum

Title of Each Class of Amount to be Aggregate Offering Amount of

Securities to be Registered Registered (1) Price (2)(3) Registration Fee
Common Stock, par value $0. 3,515,897 11,215,711 $625.84
Total 3,515,897 11,215,711 $625.84

1) Shares of common stock issuable upon: (a) asiveof $1,294,000 aggregate principal amountusfi®% convertible promissory notes due 2011 (tBertvertible Notes”), based upon an
conversion rate of 20,000 shares per $10,000 paheimount of the Convertible Notes and (b) the@se of warrants issued in connection with theasee of our Convertible Notes (the “Series G W#sg
at an exercise price of $0.75 per share. This tregjisn statement is registering the underlyingreb@f common stock into which the Convertible Natee convertible and the underlying shares of comm
stock into which the Series G Warrants are exebtgsaPursuant to Rule 416 under the SecuritiesoAt933, the number of shares of common stocksteged hereby shall include an indeterminate nuraber
additional shares of common stock that may be Hsuas a result of anti-dilution adjustments.

) Estimated pursuant to Rule 457(c) solely fer plurpose of calculating the registration fee bageah the average of the high and low prices foex@pT herapeutic, Inc.'s Common Stock as reported
on The Nasdaq Capital Market on October 7, 2009.

3) Estimated solely for the purposes of calcutatime registration fee pursuant to Rule 457 unldeSecurities Act of 1933.

The registrant hereby amends this registration stament on such date or dates as may be necessaryléday its effective date until the registrant shalfile a further amendment which
specifically states that this registration statemetnshall thereafter become effective in accordanceith Section 8(a) of the Securities Act of 1933 orntil the registration statement shall become
effective on such date as the Securities Exchangei@mission, acting pursuant to said Section 8(a), yadetermine.




The information in this prospectus is not compkate may be changed. We may not sell these sesuuitiéd the registration statement filed with thec8rities and Exchange Commission is effectives Thi
prospectus is not an offer to sell these securiesit is not soliciting an offer to buy thesesg#ttes in any state where the offer or sale ispermitted.
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RAPEUTICS

Opexa Therapeutics, Inc.

3,515,897 Shares of Common Stock Offered by Selli®jockholders

We previously issued 10% convertible promissonesatue April 14, 2011 and May 14, 2011, in the aggte amount of $1,294,000 (the “Convertible Ngtesit! warrants (the “Series G Warrants”
and, together with the Convertible Notes, the “Bhitin a private placement completed on April 14, 2@0® May 14, 2009. We also issued an aggregate ,4f738hares of common stock in pri
placements upon exercise of certain Series E Wiastr@his prospectus may be used by the SellingkBtiders named herein to resell, from time to tiergy shares of our common stock, par value $0.%
share, issuable upon conversion of the Converhloies at an initial conversion rate of 20,000 sharer $10,000 principal amount of Convertible Nate upon exercise of the Series G Warrants atiaal
exercise price of $0.75 per share. This prospentsalso be used by the Selling Stockholders nédmeeein to resell, from time to time, shares of ommmon stock acquired upon exercise of certaiieS&
Warrants. We will not receive any of the procefrdsn the sale of any shares of our common stocéretf by this prospectus. However, we will recehe proceeds from any cash exercise of the Sel
Warrants.

Shares of our common stock are traded on NASDA@Kttarket under the symbol “OPXA.” On October 7020the last reported sales price for our commocksivas $3.16 per share.

Investing in our common stock involves a high degeeof risk. You should read carefully this entire pospectus, including the section captioned “Risk Faaors” beginning on page page
before making a decision to purchase our stock.

Neither the Securities and Exchange Commission nany state securities commission has approved or disproved of these securities or passed upon the acacy or adequacy of thit
prospectus. Any representation to the contrary is criminal offense.

This prospectus is dated][ 2009.
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You should rely only on the information containedoir incorporated by reference into this prospedids have not authorized any dealer or other petsgmovide you with additional or differe
information. If anyone provides you with differemt inconsistent information, you should not relyiorThis prospectus is not an offer to sell or gwdicitation of an offer to buy any securities @ttthan th
securities to which it relates and is not an ofesell or the solicitation of an offer to buy setias in any jurisdiction to any person to whonisitunlawful to make an offer or solicitation inathjurisdiction
You should not assume that the information conthiimethis prospectus is accurate as of any daterdttan the date on the front cover of this prospeor that the information contained in any doeui
incorporated by reference is accurate as of arg atdier than the date of the document incorporaye@ference, regardless of the time of deliverthid prospectus or any sale of a security.




ABOUT THIS PROSPECTUS

This prospectus is part of a registration statertteattwe filed with the Securities and Exchange @ussion, or SEC, utilizing a “shelfegistration process or continuous offering procelseler thi
shelf registration process, the selling securitgeod may, from time to time, sell the securitiesatiéed in this prospectus in one or more offeringss prospectus provides you with a descriptibrthe
securities that may be offered by the selling sedwlders. Each time a selling securityholder sekcurities, the selling securityholder is reqgiite provide you with this prospectus and, in dertases,
prospectus supplement containing specific inforarafibout the selling securityholder and the terfnth® offering. Any prospectus supplement may agitiate, or change information in this prospectt
there is any inconsistency between the informatichis prospectus and any prospectus supplemeatskyould rely on the information in that prospsctupplement.

Additional information, including our financial $eanents and the notes thereto, is incorporatetisnprospectus by reference to our reports filethwie SEC. Please reawhere You Can Fir
More Information.” You are urged to read this presfus carefully, including the “Risk Factors,” amat SEC reports in their entirety before invesiimgur securities.

Unless the context requires otherwise or unlessratise noted, all references in this prospectuanyr accompanying prospectus supplement to “Opéimpany,” “our,” “us” or “we” are tc
Opexa Therapeutics, Inc.




WHERE YOU CAN FIND MORE INFORMATION

We file annual, quarterly and current repopt®xy statements and other information with theCSiirsuant to the Securities Exchange Act of 1834amended (the “Exchange ActYou may
read and copy any documents that are filed at B@'Spublic reference room at 100 F Street, N.E., R4680, Washington, D.C. 20549. You may also obtaipies of these documents at prescribed
from the public reference section of the SEC at&shington address. Please call the SEC at 1-8I30 for further information. Our filings arks@ available to the public through the SE@Jebsite ¢
http://www.sec.gov.

We incorporate by reference information itiis tprospectus, which means that we disclose impbihformation to you by referring you to anotldecument filed separately with the SEC.
information incorporated by reference is deemebeqart of this prospectus, except for any inforamsuperseded by information contained expresshhis prospectus. Any information that we file er
Sections 13(a), 13(c), 14 or 15(d) of the Exchafige and that is deemed “filedWith the SEC will automatically update and supeesttds information. You should rely only on thednhation contained in
incorporated by reference in this prospectus arahinapplicable prospectus supplement. In the ebeninformation set forth in a prospectus supplendéfers in any way from the information set foih this
prospectus, you should rely on the informationfseth in the prospectus supplement. We have ndtaaizted anyone to provide you with different infation. You should not assume that the informatit
this prospectus or any applicable prospectus sopgieis accurate as of any date other than theafatee document. Our business, financial condjti@sults of operations and prospects may haveget
since that date.

The following documents we filed with the SRGrsuant to the Exchange Act are incorporated hédxgreference:
« Our Annual Report on Form 10-K for the fiscal yeaded December 31, 2008 as amended by our FormfA@i&d on May 18, 2009;
« Our Quarterly Report on Form 10-Q for the fiscahdar ended March 31, 2009;
« Our Quarterly Report on Form 10-Q for the fiscahdar ended June 30, 2009;

« Our Current Reports on Formkfiled with the Commission on January 20, 200%fry 23, 2009; March 5, 2009; March 17, 2009;ilAp8, 2009; April 24, 2009; May 15, 2009; June2909
August 7, 2009; August 10, 2009; August 13, 206Ht8mber 10, 2009 and September 11, %

« The description of our common stock contained inRegistration Statement on Form 8-A filed with 8 C on August 30, 2006.
You may request a copy of these filings at no bgsuriting or telephoning us at the following adslseand telephone number:

Opexa Therapeutics, Inc.
Investor Relations
2635 N. Crescent Ridge Drive
The Woodlands, Texas 77381
(281) 272-9331

We also maintain a website at http://www.opexatheuwtics.com. However, the information on our webistnot part of this prospectus.




CAUTIONARY STATEMENTS REGARDING FORWARD-LOOKING STA TEMENTS

Certain statements contained in or incorporatedefigrence into this prospectus, as well as othétemrand oral statements made or incorporatecebgrence from time to time by us and
representatives in other reports, filings with 8tC, press releases, conferences, or otherwisebendgemed to be forwatdeking statements within the meaning of Sectidd @ the Exchange Act. Althou
we believe that the expectations reflected in goclvarddooking statements are reasonable, we can givessurance that such expectations will prove to leaen correct. When used in this report, the w
“anticipate,” “believe,” “estimate,” “expect,” “mayand similar expressions, as they relate to ub@ur management, identify forward-looking statetagalthough not all forwartboking statements cont:
these identifying words. These forwdabking statements are made subject to certairs rsld uncertainties that could cause actual regultiffer materially from those stated. Risks amttertainties th:
could cause or contribute to such differences helwithout limitation, those discussed in the isecentitled “Risk Factorsincluded in this prospectus and elsewhere in ooriparated by reference into t
prospectus, including our Annual Report on FormKlfdr the fiscal year ended December 31, 2008,Quarterly Reports on Form 1Q-for the fiscal quarters ended March 31, 2009 &nee 30, 2009, o
subsequent SEC filings and those factors summabiekuv:

« our need to raise additional working capital in @01

our history of operating losses;

the early stage of development of our products;

government regulation of our product candidates;

our ability to meet our obligations under our liseragreements;

our lack of sufficient facilities to manufacturerduture T-cell therapies;

our ability to obtain patents and other proprietagits;

the reception of our product candidates by thetheare community; and

the limited market for our securities.

Other factors besides those described in this pwisp, any prospectus supplement or the documentsaerporate by reference herein could also affectactual results. These forwdobking
statements are largely based on our expectatiotieliefs concerning future events, which reflestilmates and assumptions made by our managemeese Tdstimates and assumptions reflect oul
judgment based on currently known market conditemg other factors relating to our operations amglrtess environment, all of which are difficultpieedict and many of which are beyond our con

Although we believe our estimates and assiom® to be reasonable, they are inherently uniceaad involve a number of risks and uncertaintied are beyond our control. Our assumpt
about future events may prove to be inaccurate cidgion you that the forwardoking statements contained in this prospectusmateyuarantees of future performance, and we deassure you that thc
statements will be realized or the forward-lookewgnts and circumstances will occur. All forwdodking statements speak only as of the date sfglbspectus. We do not intend to publicly updateewise
any forward-looking statements as a result of neferimation, future events or otherwise, excepteagpiired by law. These cautionary statements quallfforwardiooking statements attributable to u:
persons acting on our behalf.




PROSPECTUS SUMMARY

The following summary does not contain all the rimfation that may be important to you and is quetifiin its entirety by more detailed information epping elsewhere in, or incorporated
reference into, this prospectus. You should readetfitire prospectus, paying particular attentiorthe risks referred to under the heading “Risk Fast” request from us all additional public informaticmai
you wish to review relating to us and complete ymwun examination of us before making an investmegcision.

Our Business

We are a biopharmaceutical company developing agtais cellular therapies with the potential tottreajor ilinesses, including multiple sclerosis (M$his therapy is based on our proprietary T-
cell technology. The information discussed relatedur product candidates is preliminary and inigagive. Our product candidates are not approvethby-ood and Drug Administration (FDA).

Our lead product, Tovaxin®, is an individualizecc&H therapeutic vaccine licensed from Baylor Cgdlef Medicine, which is in clinical development the treatment for MS.

T-Cell Therapy

Multiple sclerosis is the result of a person’s diivnells attacking the myelin sheath that coatsnieve cells of the central nervous system (CNSyaXm consists of attenuated patient-specific
myelin reactive T-cells (MRTCs) against peptidesifrone or more of the primary proteins on the sierfaf the myelin sheath (myelin basic protein (MB®pteolipid protein (PLP) and myelin
oligodendrocyte glycoprotein (MOG)). Patient-specMRTCs are expanded in culture with specific | identified by our proprietary test of the patis peripheral blood. The cells are then attezulialy
gamma irradiation, and returned to the patient sisbautaneous injection. Although further testmgécessary, results from our initial human trégdpear to indicate that these attenuated T-celisecan
immune response directed at the autoreactive B-oethe patient’s body, resulting in a reductioritie level of harmful T-cells. In 2008, we comphtan FDA cleared Phase IIb clinical trial of Towewhich

enrolled 150-patients. The trial was entitled, AlNbenter, Randomized, Double-Blind, Placebo-ColfebStudy of Subcutaneous Tovaxin in Subjects @ilinically Isolated Syndrome or Relapsing
Remitting Multiple Sclerosis. (Tovaxin for Early Resing-remitting MS, “TERMS”).

The TERMS study was a Phase Ilb multi-center, rarided, double blind, placebo-controlled trial inDlzatients with Relapsing-Remitting Multiple Sclsio(RRMS) or high risk Clinically

Isolated Syndrome (CIS). The study involved 2:1dmmization with 100 patients receiving Tovaxin &@dreceiving placebo. According to the study protppatients received a total of five subcutaneous
injections at weeks 0, 4, 8, 12 and 24. Top-linedieom the TERMS trial is as follows:

. Annualized relapse rate (ARR) for Tovaxin-treateatignts was 0.214 as compared to 0.339 for placelabed patients, which represented a 37% deciead&R for Tovaxin a
compared to placebo in the general popula

. For patients who had more active disease as irdiday an ARR > 1 in the year prior to the studyy&@dn demonstrated a 55% reduction in ARR as costpéw placebo; and an 8
reduction in relapse rate was observed in Tovaatiepts in this population compared to placeboriuthe 24 week period following the administratimfnthe full course of treatme
(p=0.039).

Patients who had an ARR>1 at entry demonstratadtestically significant improvement in disabilisgcore as measured by the Expanded Disability Sttate (EDSS) (p =0.045)
patients treated with Tovaxin as compared to thieseiving placebo. The EDSS score is a measurésabitity ranging from 0r0. In addition 28.1% of the Tovaxin patients shdvae
improvement in EDSS of at least one point as costpér 5.6% in the placebo grot

. Patients who had an ARR>1 at entry and were treattd Tovaxin experienced an 88% reduction in brairophy and a 59% reduction in absolut@ Tesion volume as comparec
placebo




. Tovaxin was safe and well tolerated with no seriadgerse events related to Tovaxin treatment. Thgt common adverse event was injection site iroitat

Further analysis of the TERMS clinical study of Jiients with RRMS evaluated patients with an afined relapse rate of one or greater at study €ARR>1). More than 83% of the Tovaxin-
treated group (n=85) remained relapse free at eaeand the annualized relapse rate after treatdeemeased to 0.20, a 42% reduction compared telpta The results of this expanded analysis aortfiose
found in the previously-reported per-protocol asayof patients in the TERMS study with ARR>1. Tpasst-hoc analysis which represents 86% of thé patéent population in the TERMS study was
conducted to evaluate Tovaxin treatment among spadignts with the same baseline disease activityis being targeted for inclusion in the forthéoegnPhase Ilb study. Along with a marked reduciion
relapses, 73% of the Tovaxin-treated patients WRIR>1 showed stabilization or improvement in MS dis@piincluding 16.5% with a sustained improvementhie Expanded Disability Status Scale (EDSS)
of at least one full point. On MRI, the Tovaxindted group also demonstrated a reduction in btaaply and fewer inflammatory brain lesions thaigressed to “black holes,” as compared to the place
treated group. Treatment with Tovaxin was well tated, with no serious adverse events reportedyriTavaxin-treated patient.

Tovaxin is a personalized T-cell vaccine based patgnt’s individual immunologic profile. Detailéshmunology data analysis from the TERMS trial tate that Tovaxin can successfully induce
changes in T-cell reactivity to all three targetegelin antigens implicated in the autoimmune atsac&using neurologic damage in MS. These change=aappitope-specific, are sustained for 6 months o
more, and match each patient's Tovaxin formulaffmvaxin is not broadly immunosuppressive, an inguurfeature of its favorable safety profile.

Other Opportunities

Our proprietary Teell technology has enabled us to develop intelgbroperty and a knowledge/sample database taptemable discovery of other relevant peptidesstaded to treat MS patier

RISK FACTORS

Your investment in the shares of our common stoe&lves significant risks. You should carefully sider the important factors set forth in the docaiseincorporated by reference in t
prospectus and any accompanying prospectus supptemeluding the risk factors incorporated herdig reference from our Annual Report on Forn-K for the year ended December 31, 2008 anc
Quarterly Reports on Form 1Q-for the quarters ended March 31, 2009 and June2809, and any subsequent reports before invegtingir common stock. Any of these risks could rizdfeand adversel
affect our business, results of operations andrfai@ condition, which in turn could materially ardiversely affect the price of our common stockthedralue of your investment in us

USE OF PROCEEDS
We will not receive any proceeds from the salehef $hares by the Selling Stockholders.
SELLING STOCKHOLDERS

We are registering for resale 3,515,897 sharesuofcommon stock. The shares of common stock coviyethis prospectus are to be offered for the actofi the Selling Stockholders in 1
following table. The Selling Stockholders receithd Shares in connection with a private placeménth closed in April and May 2009 and by the ptévaexercise of certain Series E warrants. Thén§
Stockholders may from time to time sell or otherwvispose of all, some or none of the shares ohwamstock covered hereby, or interests thereiead® read “Plan of DistributionWe will bear all cost
fees and expenses incurred in connection with ¢léstration of the common stock offered by thisspextus. Brokerage commissions and similar setixgenses, if any, attributable to the sale of con
stock will be borne by the Selling Stockholders.




No such sales may occur unless this prospectubdwsdeclared effective by the SEC, and remairs@fe at the time such Selling Stockholder offarsells such shares of common stock. Wi
required to update this prospectus to reflect nedtdevelopments in our business, financial positiod results of operations.

The table below, which was prepared based upomrivgtion filed publicly or supplied to us by the Be} Stockholders, sets forth the information retjag the beneficial ownership of outstanc
shares of our common stock by the Selling Stocldrsl@nd the shares that they may sell or otherditg®se of from time to time under this prospechofrmation concerning any of the Selling Stockdest
may change from time to time, and any changed in&ion will be presented in a prospectus supplerasmecessary. Please carefully read the foothotased below the table in conjunction with
information presented in the table.

The number of shares disclosed in the table bebtbeneficially owned’are those beneficially owned as determined underutes of the Securities Exchange Commission. $ifohmation is nc
necessarily indicative of ownership for any othergmse. Under the rules of the Securities Exch@mamission, a person is deemed to be a “benefiviaer” of a security if that person has or sharegtifig
power,” which includes the power to vote or to dirthe voting of such security, or “investment poyevhich includes the power to dispose of or to dithet disposition of such security. In computing
number of shares beneficially owned by a personth@gercentage ownership of that person, sharesnesfmon stock subject to options held by that petkat are currently exercisable or exercisabléiwié(
days of September 30, 2009 are deemed outstarfsiirep. shares, however, are not deemed outstanditigefpurpose of computing the percentage of o any other person.

The percentages of beneficial ownership are baped 12,737,926 shares of common stock outstandin@ctober 7, 2009. Unless otherwise indicated argjest to community property laws wh
applicable, the Selling Stockholders named in tiedving table have, to our knowledge, sole votimgl investment power with respect to the sharesflméally owned by them.

Beneficial Maximum
Ownership Prior to Number of Beneficial Ownership After
Offering @ Shares of Offering @
Common
Number of Stock Number of
Shares of Offered Shares of
Name of Selling Stockholder Footnote No. Common Stock Hereunder Common Stock Percentage

Albert and Margaret Alkek Foundatic ®3) 1,314,88i 390,04¢ 1,358,22: 9.99¢%
Alkek & Williams Ventures Ltd 4) 1,179,29 419,537 993,09 7.231%
Allen Conkling (5) 143,40( 60,00( 83,40( *
Cambria Capital, LLC (6) 112,14( 112,14( - *
Cambria Investment Fund, L @) 112,50( 42,00( 70,50( b
Charles E. Sheec 8) 1,406,40: 150,00( 1,256,401 9.382%
Dan Vanderhoo 9) 53,80( 30,00( 23,80( b
Darin Ralph (10) 98,00( 60,00( 38,000 *
David E. Jordel (12) 1,353,23! 300,00( 1,065,71 7.861%
Delaware Charter Guarantee & Trust Company TTEE EB@s J D'Ambrosio
IRA 12) 53,400 30,00( 23,400 *
Delaware Charter Guarantee & Trust Company TTEE E86tt George Mumby
R/O IRA (13) 15,00( 15,00( - *
Delaware Charter Guarantee & Trust Company TTEE BB&phen L Barnes R/C
IRA (14) 31,30( 24,000 7,30(C *
DLD Family Investments, LLC (15) 979,35« 300,00( 679,35¢ 5.09¢%
Enrico D. Cecala S (16) 30,00( 30,00( - *
Extend Services PTY LTI 7) 350,00( 150,00( 200,00( 1.54(%




Name of Selling Stockholde!
Ezekiel R. Dumkel IV
George O. McDaniel Il
Jerry Broadway
Joel M. Vanderhoo
Julia P. Gregor'
Kent Ingram
Mark Criddle & Jolynn Criddle
Matthew Simpsoi
Michael Vanderhoo
Mobius Capital, LLC
Neil K. Warma
Patro Inc. Retirement Plan P:
Peter Staedle
R. Todd Inman & Vicki L.Inmar
Ray Peterso
Ronald James Holme
Snehal S. Pat¢
Steven Erickse
Stradtman Family Trust dtd 11/28/
The PWF Group Gl
Turnkey Interiors, In¢
Vanderhoof Family Trust dtd 10/31/!
West Wilrick Inc PSP DTD 9/1/20C
Wyatt Crittender
Gunn Allen Financia
Shane Philbricl

TOTAL

*  Less than 1% of the shares outstanding.

Footnote No.

(18)
(19
(20
(29)
(22)
(29
(29)
(29)
(26)
(27)
(29)
(29
(30)
(39)
(32)
(39
(39
(39)
(36)
(37)
(39)
(39
(40)
(47)
(42)
(43

Beneficial Maximum
Ownership Prior to Number of Beneficial Ownership After
Offering @) Shares of Offering @
Common
Number of Stock Number of
Shares of Offered Shares of
Common Stock Hereunder Common Stock Percentage
60,00( 30,00¢ 30,00¢ *
150,00( 150,00( - *
17,30( 15,00( 2,30(C *
541,86! 300,00( 241,86 1.821%
24,000 24,000 - *
19,70( 15,00( 4,70C *
53,50( 30,00¢ 23,500 *
150,00( 150,00( - *
417,67. 150,00( 267,67 2.055%
180,00( 60,000 120,00( *
244,37 30,00¢ 214,37 1.652%
60,00( 30,00¢ 30,00¢ *
48,95( 30,00¢ 18,95( *
76,80( 30,00¢ 46,80( *
105,00( 60,00( 45,000 *
28,000 21,00( 7,00C *
493,85( 75,00( 418,85( 3.21%
36,97¢ 30,00¢ 6,97¢ *
28,000 15,00( 13,00( *
30,00( 30,00¢ - *
30,00¢ 30,00¢ - J
114,00( 30,00( 84,000 *
18,15( 15,00( 3,15(C *
20,10¢ 15,00( 5,10(C *
31,70¢ 31,70¢ - *
6,46€ 6,46¢€ - *
10,219,12 3,515,89 7,382,43(

(1) Beneficial ownership is determined in accordancthwhe rules of the Securities and Exchange Coniamisand generally includes voting or investment powith respect to securities. Share
common stock subject to options or warrants culyesxercisable or exercisable within 60 days ofddetr 7, 2009 are deemed outstanding for compukiegéercentage of the person holding such o
or warrant but are not deemed outstanding for cdimguhe percentage of any other pers

(2) Percentage is based on 12,737,926 shares of costmakoutstanding




(3) Consisting of: (i) 902,618 shares of common stgitk22,222 shares of common stock underlying Se@ewarrants and (iii) 390,048 shares of commookstesulting from the potential conversion of

(4

=

April 2009 convertible notes. Excludes: (i) 250,00tres of common stock underlying the April 20G8nants; (ii) 250,000 shares of common stock uiydeglthe Series E warrants; (i) 135,951 sh
of common stock underlying the Series F warram); 109,952 shares of common stock resulting froengbtential conversion of the April 2009 convesiblotes; and (v) 250,000 shares of common
underlying the Series G warrants because the Feiondis contractually prohibited from exercisingyaof these warrants to the extent that it woulddfmally own in excess of 9.999% of the t
number of issued and outstanding shares of comtumk gfter such exercise. Pursuant to the Founddt8D, the Foundation and other reporting pers@msed therein may be deemed to constiti
group for purposes of Section 13(d) or Section 18fghe Exchange Act. However, the Foundation, tuees, Chaswil, Ltd. and Mr. Seaman expressly distl(i) that, for purposes of Section 13(d
Section 13(g) of the Exchange Act, they are a meroba group with respect to securities of the Campheld by DLD Family Investments, LLC, Mr. Arnoliir. Bailey or Ms. Williams and (i) th
they have agreed to act together with DLD Familyestments, LLC, Mr. Arnold, Mr. Bailey or Ms. Wilims as a group other than as described in the BtiondL3D. Therefore, this does not include
following securities: (i) 392,454 shares of comnstock held by DLD Family Investments, LLC; (ii) 78 shares of common stock underlying Series Camésrheld by DLD Family Investments, LL
(iii) 110,000 shares of common stock underlying Ageil 2006 warrants held by DLD Family Investments C; (iv) 100,000 shares of common stock undedySeries E warrants held by DLD Far
Investments, LLC; (v) 59,121 shares of common stacerlying Series F warrants; (vi) 200,000 shafesommon stock resulting from the potential comsien of the April 2009 convertible not
(vii) 100,000 shares of common stock underlying $legies G warrants; (viii) 26,667 shares of commimek held by Mr. Arnold; (ix) 8,889 shares of coomrstock underlying Series C warrants hel
Mr. Arnold; (x) 10,000 shares of common stock udeg the April 2006 warrants held by Mr. ArnoldxiY 50,000 shares of common stock held by Mr. Bailgii) 5,000 shares of common st
underlying a Warrant held by Mr. Bailey; (xiii) 4887 shares of common stock held by Ventures; (223 shares of common stock underlying Seriesants held by Ventures; (xv) 125,000 sh
of common stock underlying the April 2006 warrahtdd by Ventures; (xvi) 200,000 shares of commartlstunderlying Series E warrants held by Ventu(gsii) 52,870 shares of common st
underlying Series F warrants held by Ventures;iix%D0,000 shares of common stock resulting fréva potential conversion of the April 2009 convédgihotes; (xix) 200,000 shares of common s
underlying the Series G warrants; (xx) 43,655 shafecommon stock held by Mr. Seaman; (xxi) 5,3Bdres of common stock underlying Series C warraeld by Mr. Seaman; (xxii) 7,500 share
common stock underlying the April 2006 warrantsdhgy Mr. Seaman; (xxiii) 10,000 shares of commakstunderlying Series E warrants held by Mr. Seaarah (xxiv) 15,105 shares of common si
underlying Series F warrants held by Mr. Seamae. iiformation in this footnote is primarily basenl the Foundation 13D and other information provitteds. This information is based on the Sche
13D/A filed with the SEC on March 13, 2008, by Atband Margaret Alkek Foundation (the “Foundatigm)kek & Williams Ventures, Ltd. (“Ventures”fcott Seaman, DLD Family Investments, L
and the other reporting persons named thereirBwifdation 13D")and other information available to the company. Fbandation acts through an investment committaesdfoard of directors, whi
includes Mr. Daniel Arnold, Mr. Joe Bailey, Mr. St&eaman and Ms. Randa Duncan Williams. Mr. Seaisiéime executive director of the Foundation andirchan of the investment committee.
investment committee has sole voting and investmenter over all of the shares of common stock hiefadly owned by the Foundation. However, pursuanthe Foundation 13D, neither the exect
director nor any member of the investment committe@y act individually to vote or sell shares of e¢oan stock held by the Foundation; therefore, theingation has concluded that
individual committee member is deemed to beneficialvn, within the meaning of Rule 1Rlef the Exchange Act, any shares of common stedd iy the Foundation solely by virtue of the fewt he
or she is a member of the investment committee.ithaiclly, pursuant to the Foundation 13D, the Fdation has concluded that because Mr. Seamans iodpiacity as executive director or chairme
the investment committee, cannot act in such capézivote or sell shares of common stock heldh®y Foundation without the approval of the investneammittee, he is not deemed to benefic
own, within the meaning of Rule 1-3 of the Exchange Act, any shares of common stedti Iy the Foundation by virtue of his positioneaecutive director or chairman of the investmemhguottee.

Consisting of: (i) 416,537 shares of common stditk18,223 shares of common stock underlying Se@ewarrants; (iii) 125,000 shares of common stawtterlying the April 2006 warrants; (iv) 200,(
shares of common stock underlying Series E warrgn£100,000 shares of common stock resulting ftbm potential conversion of the April 2009 conilget notes; and (vi) 19,537 shares of com
stock underlying the Series G warrants. Exclude8A2 shares of common stock underlying Series Famés and 180,463 shares underlying the Series Gamta. Scott B. Seaman is contractt
prohibited from beneficially owning in excess 0999% of the total number of issued and outstandiges of common stock. By virtue of Mr. Seamariritaghared voting power and shares invest
power over all of the shares of common stock befedly owned by Ventures, Ventures may not exertigeSeries G warrants or convert the convertibkesito the extent such exercise or conve
would cause Mr. Seaman to beneficially own in ega#$9.999% of the total number of issued and aatiihg shares of common sto




(5) Consisting of: (i) 46,700 shares of common stotk36,700 shares of common stock underlying Sefiegarrants; (i) 40,000 shares of common stockiling from the potential conversion of the A
2009 convertible notes; and (iv) 20,000 shareafrmon stock underlying the Series G warra

(6) Consisting of 112,140 shares underlying the S&iesrrants

(7) Consisting of: (i) 23,500 shares of common stogk4{,000 shares of common stock underlying Sefiegarrants; (i) 28,000 shares of common stockiling from the potential conversion of the A
2009 convertible notes; and (iv) 14,000 shareafrmon stock underlying the Series G warra

(8) Consisting of: (i) 752,354 shares of common stgitk50,000 shares of common stock underlying theil®2006 warrants; (iii) 150,000 shares of comnstock underlying Series E warrants; (iv) 304,
shares of common stock underlying Series F wary@nf<.00,000 shares of common stock resulting ftbe potential conversion of the April 2009 conil#e notes; and (vi) 50,000 shares of com
stock underlying the Series G warrat

(9) Consisting of: (i) 11,900 shares of common stoik1@,900 shares of common stock underlying Sefiegarrants; (i) 20,000 shares of common stockiling from the potential conversion of the A
2009 convertible notes; and (iv) 10,000 shareafrmon stock underlying the Series G warra

(10) Consisting of: (i) 19,000 shares of common stoik10,000 shares of common stock underlying Sefiegarrants; (i) 40,000 shares of common stockiling from the potential conversion of the A
2009 convertible notes; and (iv) 20,000 shareafrmon stock underlying the Series G warra

(11)Consisting of: (i) 557,500 shares of common st¢itk60,000 shares of common stock underlying theil®2006 warrants; (iii) 150,000 shares of comnstock underlying Series E warrants; (iv) 257,
shares of common stock underlying Series F warrgmt2200,000 shares of common stock resulting ftbepotential conversion of the April 2009 conilget notes; and (vi) 100,000 shares of com
stock underlying the Series G warrants; and (\8i224 shares of common stock underlying currentiresable stock options. Excludes 12,484 shareSonfipany common stock underlying Seri¢
warrants that David Jorden is contractually prdithifrom exercising to the extent that he woulddfierally own in excess of 9.999% of the total nwenbf issued and outstanding shares of con
stock after such exercise. David E. Jorden isecthr of Opexa Therapeutics, It

(12) Consisting of: (i) 11,700 shares of common stoiik;1Q,700 shares of common stock underlying Seiegarrants; (iii) 20,000 shares of common stoakuléng from the potential conversion of the A
2009 convertible notes; and (iv) 10,000 shareafrmon stock underlying the Series G warra

(13) Consisting of: (i) 10,000 shares of common stoskiltng from the potential conversion of the Af@09 convertible notes and (ii) 5,000 shares ofrmom stock underlying the Series G warra

(14) Consisting of: (i) 3,650 shares of common stodl;3i650 shares of common stock underlying SeriegaEants; (i) 16,000 shares of common stock ltesy from the potential conversion of the A
2009 convertible notes; and (iv) 8,000 shares afroon stock underlying the Series G warra

(15)Consisting of: (i) 392,454 shares of common stditk17,779 shares of common stock underlying Se@ewarrants; (i) 110,000 shares of common stautterlying the April 2006 warrants; (iv) 100,(
shares of common stock underlying Series E warré&nt$9,121 shares of common stock underlying&3efi warrants; (vi) 200,000 shares of common stesklting from the potential conversion of
April 2009 convertible notes; and (vii) 100,000 sFs|aof common stock underlying the Series G wastaRanda Duncan Williams is the principal of DLDnly Investments, LLC and she may
deemed to exercise voting and investment power rggpect to such shares. The information in thagrfote is primarily based on the Foundation 13D ather information provided to u

(16) Consisting of: (i) 20,000 shares of common stoskilteng from the potential conversion of the Af2@09 convertible notes and (ii) 10,000 shares afroon stock underlying the Series G warra




(17) Consisting of: (i) 100,000 shares of common stitk100,000 shares of common stock underlying &eE warrants; (iii) 100,000 shares of common steskilting from the potential conversion of
April 2009 convertible notes; and (iv) 50,000 sisanécommon stock underlying the Series G warr:

(18) Consisting of: (i) 10,000 shares of common stok20,000 shares of common stock underlying Sefiegarrants; (i) 20,000 shares of common stockiling from the potential conversion of the A
2009 convertible notes; and (iv) 10,000 shareafrmon stock underlying the Series G warra

(19) Consisting of: (i) 100,000 shares of common stasktting from the potential conversion of the A@GI09 convertible notes; and (ii) 50,000 sharesoofimon stock underlying the Series G warre

(20) Consisting of: (i) 2,300 shares of common stockautyihg Series E warrants; (ii) 10,000 shares ahomn stock resulting from the potential conversiéithe April 2009 convertible notes; and (jii) 50
shares of common stock underlying the Series Gamést

(21) Consisting of: (i) 55,865 shares of common stoc#aulying broker warrants; (ii) 186,000 shares afeooon stock underlying Series E warrants; (iii) 200, shares of common stock resulting fromr
potential conversion of the April 2009 convertibletes; and (iv) 100,000 shares of common stocknlyidg the Series G warrani

(22) Consisting of: (i) 16,000 shares of common stoskiltng from the potential conversion of the Af@09 convertible notes and (ii) 8,000 shares ofrmom stock underlying the Series G warra

(23) Consisting of: (i) 4,700 shares of common stockautyihg Series E warrants; (ii) 10,000 shares ahomn stock resulting from the potential conversiéithe April 2009 convertible notes; and (jii) 50
shares of common stock underlying the Series Gamést

(24) Consisting of: (i) 23,500 shares of common stocKeulying Series E warrants; (ii) 20,000 shares ahmon stock resulting from the potential conversidrthe April 2009 convertible notes; &
(iii) 10,000 shares of common stock underlying $legies G warrant:

(25) Consisting of: (i) 100,000 shares of common staskitting from the potential conversion of the A@GI09 convertible notes and (ii) 50,000 sharesoaimon stock underlying the Series G warra

(26) Consisting of: (i) 131,500 shares of common st¢itk19,672 shares of common stock underlying brokerrants; (iii) 116,500 shares of common stoc#artying Series E warrants; (iv) 100,000 sh
of common stock resulting from the potential cosi@n of the April 2009 convertible notes; and (0)@0 shares of common stock underlying the S&iasarrants

(27) Consisting of: (i) 60,000 shares of common stogk60,000 shares of common stock underlying Sefiegarrants; (i) 40,000 shares of common stockuling from the potential conversion of the A
2009 convertible notes; and (iv) 20,000 sharesafrmon stock underlying the Series G warr:

(28) Consisting of: (i) 3,021 shares of common stod;3(j021 shares of common stock underlying SeriegaFants; (iii) 20,000 shares of common stock Itegy from the potential conversion of the A
2009 convertible notes; (iv) 10,000 shares of commstock underlying the Series G Warrants; and 08,235 shares of common stock underlying curresigrcisable stock options. Neil K. Warm
the president and chief executive officer of Op&karapeutics, Inc

(29) Consisting of: (i) 20,000 shares of common stoik10,000 shares of common stock underlying Sefiegarrants; (i) 20,000 shares of common stockuling from the potential conversion of the A
2009 convertible notes; and (iv) 10,000 shareafrmon stock underlying the Series G warra

(30) Consisting of: (i) 12,000 shares of common stogék6(950 shares of common stock underlying Sefiesarrants; (iii) 20,000 shares of common stockiitesy from the potential conversion of the A
2009 convertible notes; and (iv) 10,000 shareafrmon stock underlying the Series G warra

(31) Consisting of: (i) 23,400 shares of common stok2@,400 shares of common stock underlying Seiegarrants; (i) 20,000 shares of common stockuling from the potential conversion of the A
2009 convertible notes; and (iv) 10,000 shareafrmon stock underlying the Series G warra
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(32) Consisting of: (i) 22,500 shares of common stok2@,500 shares of common stock underlying Sefiegarrants; (i) 40,000 shares of common stockuling from the potential conversion of the A
2009 convertible notes; and (iv) 20,000 shareafrmon stock underlying the Series G warra

(33) Consisting of: (i) 7,000 shares of common stockeulyihg Series E warrants; (ii) 14,000 shares shewmn stock resulting from the potential conversiéithe April 2009 convertible notes; and (iii) 7@
shares of common stock underlying the Series Gamést

(34) Consisting of: (i) 194,897 shares of common stditk31,417 shares of common stock underlying Se@ewarrants; (i) 5,390 shares of common stootteutying broker warrants; (iv) 157,146 share
common stock underlying Series E warrants; (v) 80,6hares of common stock resulting from the pakobnversion of the April 2009 convertible notés) 25,000 shares of common stock underl
the Series G warrants; and (vii) 30,000 share®ofraon stock underlying currently exercisable stopkons

(35) Consisting of: (i) 6,975 shares of common stockeulyihg Series E warrants; (ii) 20,000 shares ahemn stock resulting from the potential conversainthe April 2009 convertible notes; ¢
(iii) 10,000 shares of common stock underlying Slegies G warrant:

(36) Consisting of: (i) 3,000 shares of common stodk;1@®,000 shares of common stock underlying Sefiegrrants; (iii) 10,000 shares of common stockiitesy from the potential conversion of the A
2009 convertible notes; and (iv) 5,000 shares afroon stock underlying the Series G warra

(37) Consisting of: (i) 20,000 shares of common stoskilteng from the potential conversion of the Af2@09 convertible notes and (ii) 10,000 shares afroon stock underlying the Series G warra
(38) Consisting of: (i) 20,000 shares of common stoskilting from the potential conversion of the Af2@09 convertible notes and (ii) 10,000 shares afroon stock underlying the Series G warra

(39) Consisting of: (i) 37,000 shares of common stotk4{,000 shares of common stock underlying Sefiegarrants; (iii) 20,000 shares of common stoakuléing from the potential conversion of the A
2009 convertible notes; and (iv) 10,000 sharesafrmon stock underlying the Series G warra

(40) Consisting of: (i) 2,375 shares of common stocil; {75 shares of common stock underlying Seriesafrawnts; (iii) 10,000 shares of common stock résglfrom the potential conversion of the A
2009 convertible notes; and (iv) 5,000 shares afroon stock underlying the Series G warra

(41) Consisting of: (i) 5,100 shares of common stockaulyihg Series E warrants; (ii) 10,000 shares ahomn stock resulting from the potential conversiéithe April 2009 convertible notes; and (jii) 50
shares of common stock underlying the Series Gamést

(42) Consisting of 31,706 shares of common st

(43) Consisting of 6,466 shares of common st

PLAN OF DISTRIBUTION

We will not receive any of the proceeds of the sdithe shares of the common stock offered byghispectus.
The common stock may be sold from time to timeunochasers:

. directly by the Selling Stockholders; or

. through underwriters, brokefealers or agents who may receive compensatioheirfarm of discounts, concessions or commissioos fthe Selling Stockholders or the purchasers €
common stock

The Selling Stockholders and any underwriters, éralealers or agents who participate in the distidim of the common stock may be deemed to be “miters” within the meaning of tt
Securities Act. As a result, any profits on theesafl the common stock by Selling Stockholders amddiscounts, commissions or concessions receiyezhip such brokedealers or agents may be deeme
be underwriting discounts and commissions undeSthurities Act. If the Selling Stockholders weeethed to be underwriters, the Selling Stockholdeay be subject to statutory liabilities includirmit no
limited to, those of Sections 11, 12 and 17 of$keurities Act and Rule 10b-5 under the Securifieshange Act of 1934, as amended (the “Exchang8.Act
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If the common stock is sold through underwriterdrmker-dealers, the Selling Stockholders will esponsible for underwriting discounts or commissionagent’s commissions.

The common stocknay be sold in one or more transactions at fixécegr at prevailing market prices at the time & sat varying prices determined at the time oésat at negotiated prices. S:
may be effected in one or more of the followinghgactions:

. on the NASDAQ Capital Market, or any national sé@s exchange or quotation service on which tleises may be listed or quoted at the time oésal
. in the over-the-counter market ,

. in privately negotiated transactions , throughwhiging of options, whether the options are listedan options exchange or otherwise; or

. a combination of any of these transactions .

These transactions may include block transactiorcsasses. Crosses are transactions in which the saoker acts as an agent on both sides of theaction. The shares may be sold or distrik
from time to time by selling security holders or plgdges, donees, transferees or other successimtgiiest selling shares received from a namednsefiecurity holder as a gift, partnership, distiiyu ot
other non-sale-related transfer after the datbisfgrospectus.

Without limiting the generality of the foregoingS&lling Stockholder may enter into hedging andionetization transactions. For example, a sellingkdholder may:

. enter into transactions with a broker-dealer aitiafé of a brokerdealer or other third party in connection with whibat other party will become a Selling Stockholaled engage in short se
of our common stock under this prospectus, in wiise the other party may use shares of our constock received from the Selling Stockholder to elost any short positiol

. sell short our common stock under this prospectalstse shares of our common stock held by thengeBtockholder to close out any short position;

. enter into options, forwards or other transactitivas require the Selling Stockholder to deliveraitransaction exempt from registration under teeusities Act, shares of our common stoc
a broker-dealer or an affiliate of a broldgaler or other third party who may then becomeléng Stockholder and publicly resell or otherwisansfer shares of our common stock unde
prospectus

. loan or pledge shares of our common stock to adsrdkaler or affiliate of a broketealer or other third party who may then becomeléng Stockholder and sell the loaned sharesroar

event of default in the case of a pledge, becoiBelling Stockholder and sell the pledged sharedeuthis prospectus;
. enter into derivative transactions with third pastior sell securities not covered by this progpettd third parties in privately negotiated trarnsans.

If the applicable prospectus supplement indicatesonnection with those derivatives, the thirdtigs may sell securities covered by this prospeetod the applicable prospectus suppler
including in short sale transactions. If so, thiedtfparty may use securities pledged by the Seltackholder or borrowed from the Selling Stockleoldr others to settle those sales or to closeoytrelate
open borrowings of stock, and may use securitiesived from the Selling Stockholder in settlemehthmse derivatives to close out any related opemadwings of stock. The third party in such :
transactions will be an underwriter and will beritiBed in the applicable prospectus supplemeng(post effective amendment).
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To our knowledge, there are currently no plansregzements or understandings between any SellirgklS#tders and any underwriter, broldgaler or agent regarding the sale of the commurk
by the Selling Stockholders. Selling Stockholdeesyrdecide not to sell all or a portion of the conmstock offered by them pursuant to this prospedtuaddition, any Selling Stockholder may transtivist
or give the common stock by other means not desdrib this prospectus. The common stock coverethisyprospectus that qualifies for sale pursuarRute 144 or Rule 144A under the Securities Ac
Regulation S under the Securities Act, may be solter Rule 144 or Rule 144A or Regulation S rathan pursuant to this prospectus.

The aggregate proceeds to the Selling Stockhofdams the sale of the common stock offered purstaiiis prospectus will be the purchase price chssecurities less discounts and commiss
if any. Each of the Selling Stockholders reserfesright to accept and, together with their agérs time to time, reject, in whole or part, anyoposed purchase of common stock to be made diret
through their agents. We will not receive any & fitoceeds from this offering.

Our outstanding common stock is listed for tradimgthe NASDAQ Capital Market under the symbol “OPXA

The Selling Stockholders and any other personscigzating in the distribution of the common stocklwe subject to the Exchange Act and the ruled mgulations thereunder. The Exchange
rules include, without limitation, Regulation M, igh may limit the timing of purchases and salesmyf of the common stock by the Selling Stockholderd any such other person. In addition, Reguld
of the Exchange Act may restrict the ability of gmsrson engaged in the distribution of the comntonksto engage in marketaking activities with respect to the common stbekng distributed for a peri
of up to five business days prior to the commencgnoé such distribution. This may affect the magielity of the common stock and the ability to eggan marketnaking activities with respect to 1
common stock.

If required with respect to a particular offerinfammmon stock, the names of the Selling Stockhsidihe respective purchase prices and publicinffeurices, the names of any agent, deal
underwriter, and any applicable commissions oraiis¢s related to the particular offer will be setthi in an accompanying prospectus supplementf @appropriate, a postffective amendment to t
registration statement of which this prospectus furt.

Under the registration rights agreement, we andStiling Stockholders have each agreed to indenthéyother against certain liabilities, includirgrtain liabilities under the Securities Act, orh
be entitled to contribution in connection with thémbilities.

We have agreed to pay all of the expenses incitlemthe registration, offering and sale of the coom stock to the public, other than selling andaieregal expenses of the Selling Stockholders.

LEGAL MATTERS
The validity of the common stock offered by thisgpectus was passed upon for us by Vinson & Ekibs., Houston, Texas.
EXPERTS

The balance sheets as of December 31, 2008 and 2007he related statements of expenses, stoakisokbuity, and cash flows for each of the ydaes £nded, which were included in our Ani
Report on Form 16 for the year ended December 31, 2008, and incatpd by reference in this Registration Statementtbeen so incorporated by reference in reliapoa the report of Malone & Baile
PC, an independent registered public accountapts) the authority of said firm as experts in ac¢mgnand auditing in giving said report.
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PART Il
INFORMATION NOT REQUIRED IN PROSPECTUS
Item 14. Other Expenses of Issuance and Distribugn.

The following table sets forth the costs and expsnsther than the underwriting discounts and casimms, payable by the registrant in connectioh e sale of the securities being registerec
amounts shown are estimates except the SEC’s natipst fee.

Registration Fe- Securities and Exchange Commiss $ 62€
Printing Cost: $ -0-
Legal Fees and Expens $ 10,00(
Accounting Fees and Expen: $ 1,50C
Transfer Agent and Registrar Fe $ -0-
Miscellaneous $ 3,00(
Total $ 15,12¢

Item 15. Indemnification of Directors and Officers.

Opexa Therapeutics, Inc. (the “Company”) has thteaity under Articles 2.02a(16) and 2.02-1 of ffrexas Business Corporation Act (“TBCAY) indemnify its directors and officers to the ex
provided for in such statute. The TBCA providespanrt, that a corporation may indemnify a direaoofficer or other person who was, is or is theeed to be made a named defendant or responde
proceeding because such person is or was a dietticer, employee or agent of the corporatiorif i determined that such person: (1) conductetsélf in good faith; (2) reasonably believed, lie tase (
conduct in his official capacity as a director dfiaer of the corporation, that his conduct waghia corporation’s best interest and, in all otheses, that his conduct was at least not opposthe toorporatiore
best interests; and (3) in the case of any crinpnateeding, had no reasonable cause to believ@itheonduct was unlawful.

A corporation may indemnify a person under the TB&f&inst judgments, penalties, including excise @indlar taxes, fines, settlement, unreasonablees@s actually incurred by the perso
connection with the proceeding. If the person isnfb liable to the corporation or is found liable thie basis that personal benefit was improperlgiveel by the person, the indemnification is limite
reasonable expenses actually incurred by the pemseonnection with the proceeding, and shall netnbade in respect of any proceeding in which thsqreshall have been found liable for willful
intentional misconduct in the performance of hisydio the corporation. The corporation may also payeimburse expenses incurred by a person inesdium with his appearance as a witness or
participation in a proceeding at a time when heosa named defendant or respondent in the proocgedi

The Company'’s Atrticles of Incorporation providetthane of its directors shall be personally liatoiéhe Company or its shareholders for monetaryatgs for an act or omission in such director’
capacity as a director; provided, however, thatlideility of such director is not limited to thetent that such director is found liable for (1preach of the directes’duty of loyalty to the Company
its shareholders, (2) an act or omission not iodgfaith that constitutes a breach of duty of tireador to the Company or an act or omission thablves intentional misconduct or a knowing viatatiof the
law, (3) a transaction from which the director iiged an improper benefit, whether or not the benefulted from an action taken within the scopéhefdirectors office, or (4) an act or omission for which
liability of the director is expressly provided by applicable statute.

The Company believes that these provisions wilisass in attracting and retaining qualified indivials to serve as executive officers and directbhe inclusion of these provisions in
Company’s Articles of Incorporation may have théeeff of reducing the likelihood of derivative liijon against the Comparsydirectors and may discourage or deter sharet®lolemanagement frc
bringing a lawsuit against directors for breaclthefir duty of care, even though such an actiosuydcessful, might otherwise have benefited us osbareholders.
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The Company’s Articles of Incorporation and By-laprsvide that the Company may indemnify its offeedirectors, agents and any other persons tattest extent permitted by the TBCA.

Additionally, under their employment agreementshwitpexa Therapeutics Inc., Mr. Warma and Ms. R#l entitled to indemnification in their capacity @f$icers of the Company to the full:
extent permitted by the TBCA.

Item 16. Exhibits

@) Exhibits .
4.1+ —  Unit Purchase Agreement dated April 14, 2009 (ipocated by reference to Exhibit 10.1 to the Com['s Current Report on Forn-K filed on April 16, 2009
4.2+ —  Form of 10% Convertible Promissory Note dated Ap4i 2009 (incorporated by reference to Exhibi21t0.the Compar's Current Report on Forn-K filed on April 16, 2009,
4.3+ —  Form of Series G Warrant dated April 14, 2009 (hpcoated by reference to Exhibit 10.4 to the Cony's Current Report on Forn-K filed on April 16, 2009
4.4+ —  Registration Rights Agreement dated April 14, 2Q0@8orporated by reference to Exhibit 10.3 to th@Pany’s Current Report on Forn-K filed on April 16, 2009’
4.5+ —  Security Agreement dated April 14, 2009 (incorpedaby reference to Exhibit 10.5 to the Comy’s Current Report on Forn-K filed on April 16, 2009’
5.1* —  Opinion of Vinson & Elkins L.L.P
23.1* — Consent of Malone & Bailey, P
23.4* —  Consent of Vinson & Elkins L.L.P. (contained in Bxib5.1)
24.1* —  Powers of Attorney (included on the signature ps

*  Filed herewith
+ Incorporated by reference to the Comy's Current Report on Forn-K (File No. 00:-33004) filed on April 16, 200¢

Item 17. Undertakings.
(@) The undersigned registrant hereby underta
(1) To file, during any period in which offers or sabr® being made, a p-effective amendment to this registration statem
(i) To include any prospectus required by Section 18)af the Securities Act of 193
(i) To reflect in the prospectus any facts or everi@ray after the effective date of the registratstatement (or the most recent peffective amendment thereof) which, individuallyin
the aggregate, represents a fundamental chandge imformation set forth in the registration sta¢em Notwithstanding the foregoing, any increaseecrease in volume of securi
offered (if the total dollar value of securitie§erd would not exceed that which was registered)any deviation from the low or high end of théreated maximum offering range
be reflected in the form of prospectus filed witle tSecurities and Exchange Commission pursuanul®4R®4(b) if, in the aggregate, the changes inmeland price represent no m

than a 20 percent change in the maximum aggredfaténg price set forth in th“ Calculation of Registration F” table in the effective registration statement;

(iii) To include any material information with respectth@ plan of distribution not previously disclosidthe registration statement or any material cleatggsuch information in the
registration statemer

Provided, however that paragraphs (a)(i), (a)(1)(ii) and (a)(1)(dio not apply if the information required to belided in a poseffective amendment by those paragraphs is comtan

reports filed with or furnished to the Commissionthe registrant pursuant to Section 13 or 15(dthefSecurities Exchange Act of 1934 that are ipaxated by reference in the registra
statement, or is contained in a form of prospefited pursuant to Rule 424(b) that is part of thgistration statement.
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(2) That, for the purpose of determining any liabilitpder the Securities Act of 1933, each such péfsttive amendment shall be deemed to be a neistratipn statement relating to
securities offered therein, and the offering oftssecurities at that time shall be deemed to bénitial bona fide offering thereo

(3) To remove from registration by means of a -effective amendment any of the securities beingsteged which remain unsold at the terminationhef offering.
(4) That, for the purpose of determining liability undiee Securities Act of 1933 to any purcha

(i) Each prospectus filed by the registrant pursuafuie 424(b)(3) shall be deemed to be part of #ggstration statement as of the date the filedpgeosis was deemed part of and inclu
in the registration statement; a

(ii) Each prospectus required to be filed pursuant te R24(b)(2), (b)(5), or (b)(7) as part of a regiibn statement in reliance on Rule 430B relatm@n offering made pursuant to R
415(a)(1)(i), (vii), or (x) for the purpose of piiding the information required by section 10(a)tlné Securities Act of 1933 shall be deemed to begiaand included in the registrati
statement as of the earlier of the date such fdrpraspectus is first used after effectivenessherdate of the first contract of sale of securitiethe offering described in the prospec
As provided in Rule 430B, for liability purposes thie issuer and any person that is at that datenderwriter, such date shall be deemed to be aeffagtive date of the registrati
statement relating to the securities in the regjiitn statement to which that prospectus related,the offering of such securities at that timellsha deemed to be the initial bona 1
offering thereof. Provided, however, that no statetrmade in a registration statement or prospehbatss part of the registration statement or miade document incorporated or deet
incorporated by reference into the registratiortesteent or prospectus that is part of the registnastatement will, as to a purchaser with a timeasftract of sale prior to such effect
date, supersede or modify any statement that wake rimathe registration statement or prospectuswaat part of the registration statement or madaniy such document immediat
prior to such effective dat

(5) That, for the purpose of determining liability dfetregistrant under the Securities Act of 1933ty purchaser in the initial distribution of the sdties: The undersigned registrant undert
that in a primary offering of securities of the ensigned registrant pursuant to this registratiatesnent, regardless of the underwriting method tsesell the securities to the purchaser, i
securities are offered or sold to such purchasenégns of any of the following communications, tinelersigned registrant will be a seller to the paser and will be considered to offer or
such securities to such purchas

(i) Any preliminary prospectus or prospectus of theausidned registrant relating to the offering regdito be filed pursuant to Rule 4:
(i) Any free writing prospectus relating to the offeriprepared by or on behalf of the undersigned tegisor used or referred to by the undersignenemt;

(iii) The portion of any other free writing prospectulatiag to the offering containing material inforrnat about the undersigned registrant or its seesriprovided by or on behalf of 1
undersigned registrant; a

(iv) Any other communication that is an offer in theeoiifig made by the undersigned registrant to thehaser
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(b) The undersigned registrant hereby undertakes fivapurposes of determining any liability under Becurities Act of 1933, each filing of the regastt's annual report pursuant to Section 13(i
Section 15(d) of the Securities Exchange Act of4l@hd, where applicable, each filing of an empéolenefit plars annual report pursuant to section 15(d) of theuffees Exchange Act of 192

that is incorporated by reference in the registratitatement shall be deemed to be a new reg@stratitement relating to the securities offeredeiine and the offering of such securities at tivat
shall be deemed to be the initial bona fide offgtimereof.

(c) The undersigned registrant hereby undertakes teedl@r cause to be delivered with the prospedtusach person to whom the prospectus is senvengthe latest annual report to security ho
that is incorporated by reference in the prospeatgsfurnished pursuant to and meeting the reqeintsnof Rule 14a-3 or Rule 1&cunder the Securities Exchange Act of 1934; arttgre interin
financial information required to be presented hyidde 3 of Regulation Sk are not set forth in the prospectus, to delieercause to be delivered to each person to whorpribgpectus is sent
given, the latest quarterly report that is spealficincorporated by reference in the prospectysréwide such interim financial informatio

(d) Insofar as indemnification for liabilities arisinghder the Securities Act may be permitted to diesstofficers and controlling persons of the regist pursuant to the foregoing provisions
otherwise, the registrant has been advised thiteiropinion of the SEC such indemnification is agapublic policy as expressed in the Securitiesakal is, therefore, unenforceable. In the €
that a claim for indemnification against such ligigis (other than a payment by the registrantxgfemses incurred or paid by a director, officecontrolling person of the registrant in the sucfid
defense of any action, suit or proceeding) is &sddsy such director, officer or controlling persanconnection with the securities being registetbe registrant will, unless in the opinion of

counsel the matter has been settled by controfiregedent, submit to a court of appropriate judsdi the question whether such indemnificationitdg against public policy as expressed in
Securities Act and will be governed by the fingjuatication of such issur

(e) The undersigned registrant hereby undertakes

(1) For purposes of determining liability under the At information omitted from the form of prospecfiled as part of this registration statementliance upon Rule 430A and contained

form of prospectus filed by the registrant pursu@nRule 424(b)(1) or (4) or 497(h) under the Siims Act shall be deemed to be part of this regt&in statement as of the time it \
declared effective

(2) For the purpose of determining any liability undiee Securities Act of 1933, each peffective amendment that contains a form of progmeshall be deemed to be a new registr.
statement relating to the securities offered tmer@id the offering of such securities at that tghall be deemed to be the initial bona fide offgrthereof
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SIGNATURES

In accordance with the requirements of the Seesrifict of 1933, as amended, the Registrant cextifiat it has reasonable grounds to believe thaeéts all of the requirements of fili
on Form S-3 and has duly caused this registratatersient to be signed on its behalf by the undeesigin the City of The Woodlands, State of Texasthe 8th day of October, 2009.

OPEXA THERAPEUTICS, INC.

By: /s/ Neil K. Warma

Name: Neil K. Warma

President and Chief Executive Officer
(Principal Executive Officer)

Acting Chief Financial Officer

(Principal Financial and Accounting Officer)

KNOW ALL MEN BY THESE PRESENTS, that each personosé signature appears below constitutes and agpd¥eit K. Warma his true and lawful attorneyfact and agent, with full power
substitution and revocation, for him and in his earplace and stead, in any and all capacities|(mNbked in writing), to sign any and all amenditse(including poseffective amendments) to tl
Registration Statement and to file the same witkdlibits thereto, and other documents in conoedtierewith, with the Securities and Exchange Césion, granting unto said attorney4{act and agent ft
power and authority to do and perform each andyeaetr and thing requisite and necessary to be derfally for all intents and purposes as he mightauld do in person, hereby ratifying and confingial
that said attorney-in-fact and agent, or is sultgtior substitutes, may lawfully do or cause talbee by virtue hereof.

Pursuant to the requirements of the SecuritiesofAt933, as amended, this Registration Statemenbéen signed below by the following persons inctiygacities and on the dates indicated.

Signature Title Date
President and Chief Executive Officer ¢ October 8, 200!
Director (Principal Executive Officer) an
/s/ Neil K. Warmz Acting Chief Financial Officer
Neil K. Warma (Principal Financial and Accounting Office
/s/ David Hunc Director October 8, 2009
David Hung
/s/ David E. Jordel Director October 8, 2009

David E. Jordel

/s/David B. McWilliam¢ Director October 8, 2009
David B. McWilliams

/s/ Michael S. Richma Director October 8, 2009
Michael S. Richman

/s/ Scott B. Seam: Director October 8, 2009
Scott B. Seama




INDEX TO EXHIBITS

Exhibits
4.1+ — Unit Purchase Agreement dated April 14, 2009 (ipocated by reference to Exhibit 10.1 to the Com|'s Current Report on Forn-K filed on April 16, 2009’
4.2+ — Form of 10% Convertible Promissory Note dated Ap4i) 2009 (incorporated by reference to Exhibi210.the Compar's Current Report on Forn-K filed on April 16, 2009,
4.3+ — Form of Series G Warrant dated April 14, 2009 (mpowated by reference to Exhibit 10.4 to the Cony's Current Report on Forn-K filed on April 16, 2009
4.4+ — Registration Rights Agreement dated April 14, 2Q0@8orporated by reference to Exhibit 10.3 to thmrpany’s Current Report on Forn-K filed on April 16, 2009’
4.5+ — Security Agreement dated April 14, 2009 (incorpedaly reference to Exhibit 10.5 to the Comy’s Current Report on Forn-K filed on April 16, 2009
5.1* — Opinion of Vinson & Elkins L.L.P
23.1* — Consent of Malone & Bailey, P
23.4* — Consent of Vinson & Elkins L.L.P. (contained in Eih5.1)
24.1* — Powers of Attorney (included on the signature p:

*Filed herewith.
+Incorporated by reference to the Comy’s Current Report on Forn-K (File No. 00:-33004) filed on April 16, 200¢



EXHIBIT 5.1

(VINSON & ELKINS L.L.P. LOGO) VINSON & ELKINS L.L.P.
2300 FIRST CITY TOWEF
1001 FANNIN STREE1
HOUSTON, TEXAS 7700-6760
TELEPHONE (713) 75-2222
FAX (713) 75¢-2346
www.velaw.com

October 8, 2009

Opexa Therapeutics, Inc.
2635 N. Crescent Ridge Drive
The Woodlands, Texas 77381

Re: Registration Statement on Form S-3 of Opexadfeaitics, Inc.
Ladies and Gentlemen:

We have acted as counsel to Opexa Therapeuticqtirec'Company”), a Texas corporation, with respecertain legal matters in connection with thempany's Registration Statement on Form S-
3 (the "Registration Statement”) relating to thgistration by the Company under the Securities #ct933, as amended (the "Securities Act"), ofrisale of shares of common stock, par value $0.5
share, of the Company (the "Common Stock") that bejssued upon conversion of its 10% Convertibtfssory Notes due April 14, 2011 and May 14, 2(th# “Notes”), upon exercise of the Company’
Series G Warrants (the “Series G Warrants”) anchupercise of certain of the Company’s Series Erdfas (collectively with the Series G Warrants, théarrants”).

We have examined originals or copies, certifiedthierwise identified to our satisfaction, of (ietArticles of Incorporation and Bylaws of the Compaeach as amended to the date hereof, (i
Registration Statement, (iii) resolutions of theatwbof directors of the Company and (iv) such ottestificates, statutes and other instruments awdighents as we considered appropriate for purpafsts
opinions hereafter expressed. In addition, we wetsuch questions of law, as we considered apiptepr

In connection with rendering the opinions set fdyéiow, we have assumed that (i) all informationtamed in all documents reviewed by us is true @rdect, (ii) all signatures on all docume
examined by us are genuine, (iii) all documentsrstted to us as originals are authentic and aludeents submitted to us as copies conform to thgnais of those documents, (iv) the RegistraticateShen
and any amendments thereto (including pi&tetive amendments), will have become effectared (vi) all shares of Common Stock to be issuazhugpnversion of the Notes and exercise of the sasrwill
be issued and sold in compliance with applicabiiefel and state securities laws and in accordaitbetive terms of the Warrants.




Based on the foregoing, and subject to the assomptgualifications, limitations, and exceptionsfseth herein, we are of the opinion that the skasf Common Stock issuable upon conversic
the Notes and exercise of the Warrants, will, uponversion of the Notes in accordance with the $eofithe Notes, and upon exercise of the Warrané&ccordance with the terms of the Warrants, billy:
issued, fully paid and non-assessable.

The foregoing opinions are limited to the laws ué State of Texas and the federal laws of the driftates of America and we are expressing no apiasoto the effect of the laws of any o
jurisdiction, domestic or foreigi

We hereby consent to the filing of this opinionaasexhibit to the Registration Statement and toute of our name in the Prospectus forming a fatieoRegistration Statement under the caj
"Legal Matters." In giving this consent, we do admit that we are within the category of personssehconsent is required under Section 7 of ther8iesuAct and the rules and regulations thereunder

Very truly yours,

/sl Vinson & Elkins L.L.P.



CERTIFIED PUBLIC ACCOUNTING FIRM

>

Exhibit 23.1

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

We consent to the incorporation in this Registraidatement on Form S-3 of our report dated Ma;2008 with respect to the audited financial stegets of Opexa Therapeutics, Inc. for the year énde
December 31, 2007 and 2006 and our report dateidl %r2009 with respect to the audited financtatements of Opexa Therapeutics, Inc. for the yeaded December 31, 2008 and 2007 and to all
references to our Firm included in this Registrat8tatement.

We also consent to the references to us undergaeitg “Experts” in such Registration Statement.
/sl Malone & Bailey, PC

Malone & Bailey, PC

www.malone-bailey.com

Houston, Texas

October 8, 2009

www.malone-bailey.com | 10350 Richmond Ave., Suite 800 | Houston, TX 77042 | p. 713.343.4200 | f. 713.266.1815
Regstered Public Company Accounting Oversight Board « AICPA Center for Public Company Audi Firms + Texas Sodiety of Certified Pubic Acocuntants
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