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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

FORM 10-K

X1 ANNUAL REPORT PURSUANT TO SECTION 13 OR 15(D) OF THE SECURITIES EXCHANGE ACT
OF 1934

For the fiscal year ended December 31, 2008

O TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(D) OF THE SECURITIES EXCHANGE
ACT OF 1934

Commission File Number: 001-33004

-

Opexa Therapeutics, Inc.

(Exact Name of Registrant as Specified in Its Glrart

Texas 76-033316E
(State or Other Jurisdiction (IRS Employel
Incorporation or Organizatior Identification No.)
2635 N Crescent Ridge Drive, The Woodlands, Tt 77381
(Address of Principal Executive Office (Zip Code)

Registrant’s Telephone Number, Including Area C¢de1) 2729331
Securities registered pursuant to Section 12(h@fAct: Series E Warrant
Securities registered pursuant to Section 12(gh@fAct: Common Stock

Indicate by check mark if the registrant is a walbwn seasoned issuer, as defined in Rule 405c08#turities Act.  Yed No
™

Indicate by check mark if the registrant is notuiegd to file reports pursuant to Section 13 ort®acl5(d) of the Act.  YesO No
™

Indicate by check mark whether the registrant @b filed all reports required to be filed by Sewti® or 15(d) of the Securities Excha
Act of 1934 during the preceding 12 months (ordiech shorter period that the registrant was requdile such reports) and (2) has been
subject to such filing requirements for the pasti@s. Yes™ No O

Indicate by check mark if disclosure of delinquilerrs pursuant to Item 405 of RegulatiorKS8229.405 of this chapter) is not contail
herein, and will not be contained, to the bestkegistrant’s knowledge, in definitive proxy or infoation statements incorporated by reference
in Part 11l of this Form 10-K or any amendmenthgstForm 10-K. M

Indicate by check mark whether the registrantlexge accelerated filer, an accelerated filer, @accelerated filer, or a smaller reporting
company. See the definitions of “large acceleréited” “accelerated filer” and “smaller reportirgpmpany” in Rule 12b-2 of the Exchange
Act. (check one):

O Large accelerats O  Accelerate O Non-accelerated filer M  Smaller reportin

filer filer company
(Do not check if a smaller reporti

company)

Indicate by check mark whether the registrantsbell company (as defined in Rule -2 of the Exchange Act). Ye[d No M



As of April 13, 2009, 12,245,858 shares of the siggnt’s common stock, par value $0.50 per shagee wutstanding. The aggregate
market value of the voting and non-voting commouitgytheld by non-affiliates of the registrant asAgdril 13, 2009 based upon the closing
price as of such date was approximately $4.4 millio
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Forward Looking Statements

The statements contained in this report, other thiatements of historical fact, constitute forwéwdking statements. Such statements
include, without limitation, all statements as tgectation, belief, estimation, intent, anticipatia@evelopment, trial, contingency and
statements as to our future results of operatitims progress of our research and product developmpeagrams, the need for, and timing of,
additional capital and capital expenditures, panting prospects, the need for additional intelledtpeoperty rights, effects of regulations, and
the potential market opportunities. These statemegiaite to events and/or future financial performoa and involve known and unknown risks,
uncertainties and other factors that may causeamiual results, levels of activity, performanceaghievements or the industry in which we
operate to be materially different from any futuesults, levels of activity, performance or achieeats expressed or implied by the forward-
looking statements. These risks and other factarside those listed under “Risk Factors” and thascribed elsewhere in this report.

In some cases, you can identify forward-lookingesteents by our use of terms such as “may,” “willshould,” “expects,” “plans,”
“anticipates,” “believes,” “estimates,” “intends,”“predicts,” “potential,” or the negative of theseetms or other comparable terminology.
These statements are only predictions. Actual svantesults may differ materially. In evaluatingese statements, you should specifically
consider various factors, including the risks autlil under “Risk Factors.” These factors may causeaztual results to differ materially from
any forward-looking statement. Factors that couffiet our actual results and could cause actualhessto differ materially from those in
forward-looking statements include, but are not limitedtbe following:

» Our ability to raise capital to finance our operatis and continue as a going concern beyond Aud@9;:

» Our ability to advance the clinical developmenbaf products in a timely manne

*  Our ability to compete in the markets in which wpext to market our product

» Our ability to generate revenue from the commeizéion and sale of our product

*  Our ability to obtain regulatory approval for ourgducts from the FDA

» Our ability to ensure the safety and efficacy af products;

» Our ability to obtain and protect proprietary teabingies;

» Our ability to attract and retain talented emploge

*  Our ability to manufacture our products on a comaie-scale;

»  Our ability to meet our obligations under our licgnagreement:

» The availability of third party reimbursement padis to sustain a market for our produc

* The acceptance of our product candidates in theicabdommunity; anc

» Avariety of other risks common to our industry aledelopment stage companies, including ongoinglaggry review, legislativi
and regulatory changes and public and investmentroanity perceptions of our indust

Although we believe that the expectations reflectdatie forward-looking statements are reasonabe cannot guarantee future results,
levels of activity, performance, or achievementsrédver, neither we nor any other person assumsgsoresibility for the accuracy and
completeness of these forward-looking statemergsdd\hot intend to update any of the forward-loglétatements after the date of this report
to conform prior statements to actual results.
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PART I

ITEM 1. BUSINESS.
Overview

Unless otherwise indicated, we use “Opexa,” “thenPany,” “we,” “our” and “us” in this annual repdu refer to the businesses of
Opexa Therapeutics, Inc.

We are a biopharmaceutical company developing eginis cellular therapies with the potential tottreajor illnesses, including
multiple sclerosis (MS) and diabetes. These thesapie based on our proprietary T-cell and adeih stell technologies. The information
discussed related to our product candidates isnpredry and investigative. Our product candidatesret approved by the Food and Drug
Administration (FDA).

T-Cell Therapy

We have an exclusive worldwide license from Bayotlege of Medicine (or Baylor) to an individuali@-cell therapeutic vaccine,
Tovaxin®, which is in clinical development for the treatrheiMS.

Multiple sclerosis is the result of a person’s olvoells attacking the myelin sheath that coats threeneells of the central nervous syst
(CNS). Tovaxin consists of attenuated patient-gjpeciyelin reactive T-cells (MRTCs) against peptideom one or more of the primary
proteins on the surface of the myelin sheath (mydisic protein (MBP), proteolipid protein (PLPdanyelin oligodendrocyte glycoprotein
(MOG)). Patient-specific MRTCs are expanded inungtwith specific peptides identified by our pregairy test of the patient’s peripheral
blood. The cells are then attenuated by gammaiatiad, and returned to the patient as a subcutanegection. Although further testing is
necessary, results from our initial human trialpegy to indicate that these attenuated T-cellsscansmmune response directed at the
autoreactive T-cells in the patient’s body, resigjtin a reduction in the level of harmful T-celis.2008, we completed an FDA cleared Phase
[Ib clinical trial of Tovaxin which enrolled 150-pants. The trial was entitled, A Multicenter, Ramiized, Double-Blind, Placebo-Controlled
Study of Subcutaneous Tovaxin in Subjects with iCéilly Isolated Syndrome or Relapsing Remitting tifé Sclerosis. (Tovaxin for Early
Relapsing-remitting MS, “TERMS”).

The TERMS study was a Phase Ilb multi-center, rarided, double blind, placebo-controlled trial inDl@atients with Relapsing-
Remitting Multiple Sclerosis or high risk Clinicgllsolated Syndrome (CIS). The study involved Zfidomization with 100 patients receiving
Tovaxin and 50 receiving placebo. According toshely protocol, patients received a total of fiub@utaneous injections at weeks 0, 4, 8, 12
and 24. Top-line data from the TERMS trial is a$of@s:

* Annualized relapse rate (ARR) for Tovaxin-treatetignts was 0.214 as compared to 0.339 for plateladed patients, which
represented a 37 percent decrease in ARR for Towaxcompared to placebo in the general popule

» For patients who had more active disease as iredldat an ARR > 1 in the year prior to the study&an demonstrated a 55
percent reduction in ARR as compared to placebt;zan87% reduction in relapse rate was observ@dwaxin patients in this
population compared to placebo during the 24 weslod following the administration of the full cagr of treatment (p=0.03¢

» Patients who had an ARR>1 at entry demonstrateédtistically significant improvement in disabiliscore as measured by the
Expanded Disability Status Scale (EDSS) (p =0.0d6patients treated with Tovaxin as compared tséhreceiving placebo. The
EDSS score is a measure of disability ranging féa®. In addition 28.1% of the Tovaxin patientswhd an improvement in
EDSS of at least one point as compared to 5.6%emplacebo grouj
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» Patients who had an ARR>1 at entry and were treaitdTovaxin experienced an 88% reduction in bigiophy and a 59¢
reduction in absolute-2 lesion volume as compared to place

» Tovaxin was safe and well tolerated with no seriadigerse events related to Tovaxin treatment. Th&t common adverse eve
was injection site irritatior

Stem Cell Therapy

We have developed a proprietary adult stem celintelogy to produce monocyte-derived stem cells (MP8om blood. These MDSC
can be derived from a patient's monocytes, expaitedr laboratories, and then administered tostirae patient. We believe that because this
is an autologous therapy, there should be no imioegigal problems. Normally, allogenic cells trigdesst immune responses and require the
use of anti-rejection drugs.

Our multi-potent stem cell is derived from peripdddslood monocytes which when cultured under deffioenditions are able to further
differentiate into several cellular lineages. Maikee biology and cellular analysis studies haveashthat these MDSCs have specific markers
that distinguish them from other stem cells. Inifdd these studies have also shown a time-dep&edien the expression of these markers
during the growth and differentiation of MDSQs.vitro experiments with MDSCs have shown their capacitifierentiate as hematopoietic,
epithelial, endothelial, endocrine and neurondsc@ur main focus is the further development & thonocyte-derived stem cell (MDSC)
technology as a platform for tlire vitro generation of highly specialized cells for potelngigplication in autologous cell therapy for patgen
with diseases such diabetes mellitus and cardiolasdisease.

Other Opportunities

We may conduct basic research to determine thenpiateise of stem cells and differentiated cellstimer indications, such as macular
degeneration, stroke, myocardial infarction, wotiedling and Parkinson’s disease. We will attempitaidner or sublicense some of these
indications if they are not pursued for internatfelepment. For those indications where we belieeecan participate commercially, we also
desire to partner in key commercial markets outsidbe U.S.

Our proprietary T-cell technology has enabled udeeelop intellectual property and a knowledge/dardptabase that may enable
discovery of the most relevant peptides to be tisetkat MS patients. We may conduct researchentify the most promising peptide targets
that could lead to customized off the shelf appheadased on a patient’s shifting epitope profile.

Our Products and Services
Our T-cell Platform
Multiple Sclerosis—Background

In the U.S., approximately 400,000 people suffemfiMS, a chronic progressive autoimmune diseaseeofentral nervous system (CI
that is caused by myelin autoreactive T-cells peegively eroding the myelin that surrounds andlaise nerve fibers of the brain and spinal
cord resulting in varying amounts of disability.oBally, there are approximately 2.5 million MS patis representing a drug market believed to
be approximately $6 billion in 2007. The US marlatsounted for slightly more than 65 percent obgldVS sales in 2007, approximately
$3.5 billion. From 2004 to 2007, the market greva abmpound annual growth rate (CAGR) of 15%. Ti&vbrket is forecast to continue
growing at a CAGR of approximately 7%, reaching $ilion by 2016.

Multiple sclerosis remains a challenging autoimmdisease to treat because the pathophysiologicanéshs are diverse, and the
chronic, unpredictable course of the disease miakkfficult to determine

3
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whether the favorable effects of short-term treaiéll be sustained. Therapies that are easy ¢écansl can safely prevent or stop the
progression of disease represent the greatest ureadtin MS.

In recent years, the understanding of MS pathogehes evolved to comprise an initial, T-cell-meedainflammatory activity followed
by selective demyelination (erosion of the myelating of the nerve fibers) and then neurodegeioerathe discovery of disease-relevant
immune responses has accelerated the developmtmgefed therapeutic products for the treatmeti®early stages of MS.

Some subjects, who have the appropriate genetlkgbaund, have increased susceptibility for ithhgivo activation and expansion of
myelin autoreactive T-cells. These myelin autorieact-cells may remain dormant, but at some pdiaytare activated in the periphery, thus
enabling them to cross the blood-brain barrier (BBBd infiltrate the healthy tissue of the braii apinal cord. The cascade of pathogenic
events leads to demyelination of axons, which canseve impulse transmissions to diffuse into ib&ue resulting in disability to the subject.

Current Therapy for Multiple Sclerosis

Current MS disease modifying drugs on the markenaostly palliative and generally work by modulatimr suppression of the immune
system. These therapies for MS are dominated legttorms of interferon that when used as therapgegiire frequent subcutaneous or
intramuscular injections (Avoné, Betaserof® and Rebif?). Copaxoné is an immunomodulator that is administered dailgvahtrone®
(mitoxanthrone) is an immunosuppressive drug thatordy be given four times per year with a lifetitimait of 8 to 12 doses. All of the curre
therapies only claim to slow the progression of &8l present significant patient compliance chabsngecause of the dosing schedule, lirr
decrease in relapse rate and side effects pratile.interferon formulations produce severe flu-geptoms, injection site reactions, infection
and neutralizing antibodies (ranging from 5% to 43Bat limit the efficacy of treatment. Copaxdheauses significant injection site reactions;
while Novantroné® causes infections, bone marrow suppression, nahagahinning, bladder infections, and mouth soifidsese drugs must |
administered daily to weekly. Tysal¥rj a selective adhesion molecule inhibitor (an aklrategrin antagonist), represents another clas$S
drugs that works by preventing immune system d¢al® crossing the BBB and from moving into the cahbhervous system (CNS). Tysabri
requires a once per month infusion and has beatreduced to the market after being originally wlitdwn in 2005 based on safety concerns
over several patient deaths due to a virally medi&train inflammation.

Tovaxin for Multiple Sclerosis

We believe that Tovaxin works selectively on theelityautoreactive T-cells by harnessing the bedhdtural immune defense system
feedback mechanisms to deplete these T-cells ahaénfavorable immune regulatory responses by aebaig the immune system. Tovaxin is
manufactured by taking the MRTCs from the bloogyamding them to a therapeutic da@sevivo, and attenuating them with gamma irradia
to prevent DNA replication. These attenuated MR&€sthen injected subcutaneously into the bodgrigd quantities. The body recognizes
specific T-cell receptor molecules of these MRTE€d$aaeign and mounts an immune response reactiaimstghem, not only destroying the
injected attenuated MRTCs, but also the circulatimgelin autoreactive T-cells carrying the peptigecific T-cell receptor molecules. In
addition, T-cell activation molecules on the suefat the activated MRTCs used as vaccine inducerédle immune regulatory responses,
which promote anti-inflammatory responses. Becdluseherapy uses an individual’s own cells, theyalilectly identifiable side effect,
observed thus far, is injection site reaction Bn@ll percentage of the patients. These reactienmamor and generally clear within 24 hours.

We believe that this technology platform may happligations in other T-cell mediated autoimmunesdiges such as Crohn’s disease,
psoriasis, rheumatoid arthritis and Type 1 diabetes
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Tovaxin Manufacturing

We manufacture our TCV therapy in our own Good Maaturing Practice (“cGMP”) facility. The TCV tecblogy used to produce
Tovaxin is similar to that of traditional microbighccine technology, where the pathogen (or trenatited derivative) is used to derive the
protective antigens necessary to induce proteativeune responses. In preparing the Tovaxin forteep the myelin autoreactive T-cells
causing the disease are taken from the blood, fegalyi identified, and expandegk vivoby incubating these T-cells with selected peptides
the presence of antigen-presenting cells and gréaetiors. Myelin-peptide reactive T-cells are grawriherapeutic levels and cryopreserved.
Prior to use, the MRTCs are expanded, formulated,adtenuated (by irradiation) to render them inpgetant to replicate but viable for thera
These attenuated dells are administered in a defined schedule ofstameous injections. We have shown that a single d¢f a 500 ml bag «
patient blood is sufficient to provide a full yematherapeutic regimen of Tovaxin.

Clinical Development of Tovaxin

In August 2008 we completed a Phase IIb clinidal tof Tovaxin in patients with Relapsing RemittiNltiple Sclerosis, which
demonstrated a positive trend in the reductiominualized relapse rate (ARR) for patients treatéll Wovaxin as compared to placebo. Top-
line results from the study showed that Tovaxiraiee patients experienced an ARR of 0.214 as cardiar0.339 for placebo-treated patients,
which represented a 37 percent decrease in ARRdaaxin as compared to placebo in the general @dionl. Additionally, in the group of
patients with more active disease as measured BR&> 1 at study entry, Tovaxin demonstrated @&%ent reduction in ARR as compared
to placebo.

The study also demonstrated that Tovaxin was safenell tolerated with no serious adverse evergead to treatment. The most
common adverse event related to Tovaxin was mj&tiion site reaction. We believe that this favdeatafety profile may be an important
advantage as patient compliance represents aisggttichallenge due to serious side effects assatigith many currently available and in
development MS treatments.

In November 2008, Opexa implemented a restructysiag to terminate the one-year open label extensidghe TERMS Phase Ilb
Clinical Trial of Tovaxin®therapy for multiple sclerosis (OLTERMS). The tneds enrolled with patients that had previously plated one
year in the TERMS, Tovaxin Phase IIb m-center, randomized, double blind, placetmmtrolled trial. The Company terminated OLTERM!
conserve financial resources for clinical data ysia] future clinical trial planning and seekingevelopment partner for Tovaxin. Our ability
move forward the clinical development of Tovaxidlwely on obtaining a development partner.

Our Adult Stem Cell Platform
Stem Cells—Background

Stem cells are undifferentiated primary cells theate the potential to become any tissue or organeobody. They hold therapeutic
promise for the development of effective treatmemd possibly cure for various diseases. The custem cell research efforts have been
divided between embryonic and tissue specific asteln cells as potential therapeutic progenitdscBlecent experiments with embryonic
stem (ES) cells have demonstrated that these hjgbliferative, pluripotent cells can differentiateo pancreatic-like 3-cells. A major concern
with ES cells is their pluripotency and risk thiag¢s$e cells, once transplanted, could form tumodsitAissue-specific stem cells may be an
attractive alternative to ES cells due to seveegl &dvantages; first, these cells can be isolated & more manageable source such as bone
marrow or other tissues; second, they proliferat@ ¢ontrolled fashion and without the likelihoddumorogenicity; and third, they can be u
in an autologous setting and avoid the potentiatdgection which exists for allogenic use of steefis.

Hematopoietic stem cells (HSC's), present in theebmarrow and precursors to all blood cells, areetitly the only type of stem cells
commonly used for therapy. Doctors have been tearisff HSC's in bone marrow transplants for moentB0 years. Advanced techniques for
collecting or “harvesting” HSC’s are now used tatrleukemia, lymphoma and several inherited bltisdrders.
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The clinical potential of stem cells has also béemonstrated in the treatment of other human dése@scluding diabetes and advanced
kidney cancer. However, these new therapies haee bifered only to a very limited number of patgensing adult stem cells.

To realize the promise of novel cell-based themfe such pervasive and debilitating diseases asahiabetes and kidney cancer,
scientists must be able to easily and reproducitdyipulate stem cells so that they possess thessagecharacteristics for successful
differentiation, transplantation and engraftmert.be useful for transplant purposes, stem cells iseproducibly made to: proliferate
extensively and generate sufficient quantitiesssue, differentiate into the desired cell typegsyyive in the recipient after transplant, integ
into the surrounding tissue after transplant, fiomcappropriately for the duration of the recipistife, avoid harming the recipient in any way,
and avoid the problem of immune rejection. Themedsissurance that any commercialized cell-bas=dpies will ever be developed.

Therapies Utilizing Our Stem Cell Platform

We have developed a proprietary adult stem cefintelogy to produce monocyte-derived stem cells (MP8om blood. These MDSC
can be derived from a patient’s monocytes, expaedeadvo, and then administered to the same patient. Weugethat because this is an
autologous therapy, there should be no allogefgctien issues. Normally, allogenic cells are dedeby host immune responses and requir
use of anti-rejection drugs.

Our multi-potent stem cell is derived from peripdddslood monocytes which when cultured under deffioenditions are able to further
differentiate into several cellular lineages. Maikee biology and cellular analysis studies haveashthat these MDSCs have specific markers
that distinguish them from other stem cells. Iniadd these studies have also shown a time-depeedien the expression of these markers
during the growth and differentiation of MDSCsMitro experiments with MDSCs have shown their céyeo differentiate towards
hematopoietic, epithelial, endothelial, endocrind aeuronal cells. Our initial focus is the furtldewelopment of this monocyte-derived stem
cell technology as a platform for tirevitro generation of highly specialized cells for potelrgipplication in autologous cell therapy for patg&
with diabetes mellitus.

The diabetes program is currently in pre-clinioatelopment and we may choose to continue the dewedat program with a strategic
partner.

Pancreatic Islet Cell Development

Diabetes is a disease characterized by the fajluless of pancreatic ells to generate sufficient levels of the hormorsailin required t
maintain normal healthy glucose levels. Type 1 diab is caused by the complete loss of pancreatitl® when the body’s own immune
system mistakenly attacks and destroys a persec&dl® While for Type 2 diabetes the causes arenfanie complicated and poorly understc
the results of the disease are similar in thatnatite 3-cells fail to generate sufficient amouritgisulin to maintain normal healthy glucose
levels. The loss of insulin results in an increiasikelood glucose levels that may eventually leathtodevelopment of premature cardiovascular
disease, stroke, and kidney failure. Currentlyeliemo permanent cure for diabetes; however, @itagourced islet cell transplantations have
shown good success in restoring long-term endogeimsulin production and glycemic stability in sedtis who have Type 1 diabetes mellitus
with unstable baseline control. Persistent islatfion without injected insulin dependence providessiderable health benefit.

Current cell transplant therapy for the treatmédrtiabetes is limited by an inadequate supply stilim-producing cells. Cadaveric
sources are limited and up to three pancreateegrgred to obtain clinically significant quantities3-cells for one patient. The identification
adult human stem cells provides a new prospeatiftaining a sufficient number of insulin-producigells for transplantation. Using our
technology a single blood draw may be adequateddyze clinical quantities of 3-cells for a patient

6
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In vitro experiments with MDSC have shown their capacitglifferentiate toward a wide variety of cell typesluding pancreatic R-like
cells. These cells aggregate into clusters resequplancreatic Islets of Langerhans termed monaistiwed islets (MDI). The cluster
aggregates show endocrine gene expression. Biochkasisays have demonstrated that MDI can synthasid secrete significant amounts of
insulin during their growth and respond in a glusdgpendent manner. In addition, MDI can be stitedl@ar repressed by the addition of
agonists or antagonists of insuiimvitro .

These stem cells are important because of outyatnlieasily and cost effectively derive them framindividual’s circulating monocytes,
expand them and administer them back into the satient. This autologous approach provides a metih@dercome any rejection issues and
the need to suppress the immune system, whichfigme associated with current transplantations.

Stem Cell Pre-Clinical and Clinical Development

We are planning to conduct pre-clinical studiedémonstrate proof of concept and method of delit@mards preparation of an IND
(Investigational New Drug) submission to the FDA.

Licenses, Patents and Proprietary Rights

We believe that proprietary protection of our temlbgies is critical to the development of our biesie. We intend to continue to protect
our proprietary intellectual property through paseand other appropriate means. We rely upon tsadeet protection for some confidential
proprietary information and take active measuresotdrol access to that information. We currentlydrnon-disclosure agreements with all of
our employees, consultants, vendors, advisory boenmibers and contract research organizations.

Our intellectual property strategy includes devalgmproprietary technology for the sourcing, sagbe manufacturing, and storage of
T cells and multipotent adult stem cells and the afsthese cells in multiple therapeutic applicasioThis strategy will include expanding on
technologies in-licensed to us as well as in-licepadditional technologies through collaboratiavith universities and biotech companies.

We have exclusive, worldwide licenses to certaitepts and patent applications that relate to ooelltechnology and our multipotent
adult stem cell technology. We have begun to engagganies in discussions to possibly partner thexdenologies.

T-Cell Therapy Intellectual Property

Our T-cell technology is based on discoveries madBr. Jingwu Zang at the Baylor College of Med&in Houston. We have an
exclusive, worldwide license from Baylor CollegeMédicine to develop and commercialize three tetdmyareas for MS, namely T-cell
vaccination, peptides, and diagnostics. Under itherise Agreement with Baylor College of Medicine mave rights to a total of 11 issued
patents (2 U.S. and 9 foreign) and 80 pending paigplications (6 U.S. and 74 foreign).

The license was granted to us by Baylor in exchdageommon stock in Opexa Pharmaceuticals, a compee acquired in November
2004. The license requires us to pay royaltiesatessof products covered by the license. We hdeé &dditional patent applications related to
T-Cell vaccination for MS.

Stem Cell Therapy Intellectual Property

We have an exclusive, worldwide license from thévdrsity of Chicago, through its prime contractelationship with Argonne National
Laboratory, to a patent application related todbeelopment of adult multipotent stem cells fromnmeoytes isolated from adult human
peripheral blood. The technology was discovereddewtloped at the Argonne National Laboratory, &. Department of Energy Laboratory.
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Pursuant to the license we have issued a tota8,d62 shares of our common stock and paid $232@## University of Chicago. We
will owe milestone payments upon demonstrationffafacy in Phase Il clinical studies, submission fooduct approval to the FDA and
approval of licensed products totaling $1,350,00@. will also pay royalties on net sales of productgered by the license.

We have filed additional patent applications reddtethe process of obtaining monocyte-derived stelts. In addition, we have filed a
patent application for the process of differentiatof MDSCs into monocyte-derived islets which fimie like pancreatic islet cells.

Our Product Pipeline
Multiple Sclerosis T-Cell Therapy

Tovaxin is being developed as a therapeutic vacapeoach for treating MS, in that it induces tleyds immune system to attack the
MRTCs that we believe are responsible for destyfire myelin sheath coating of the axons in theraénervous system. We believe that the
depletion and regulation of the MRTCs may stop pesion of multiple sclerosis. We completed a Phi@iselinical trial of Tovaxin in August
2008 with 150 MS patients.

Diabetes Stem Cell Therapy

We believe that there are approximately 21 mil@ople in the U.S. who have diabetes. More thaiilllomof these people have Type 1
diabetes mellitus. Among adults with diagnosed elieb, approximately 31% take insulin to controlrtdesease. Research studies have found
that improved glycemic control benefits people vétther Type 1 or Type 2 diabetes. Islet transplgah using Opexa’s proprietary monocyte-
derived islet cell may offer the potential to impeoglycemic control in a subgroup of patients wiglpe 1 and Type 2 diabetes mellitus who
disabled by refractory hypoglycemia. We are in fingzal development and we may choose to contiheedievelopment program with a
strategic partner.

Research Collaborations

We anticipate that from time to time in the futwe will enter into collaborative research agreemsavith other academic and research
institutions. We will use such agreements to enbang research capabilities. Typically, in the isialy, such agreements provide the industry
partner with rights to license the intellectual peay created through the collaboration. We mag alster into collaborative research
agreements with other pharmaceutical companies wieelnelieve such collaboration will support the @epment and commercialization of
our technology.

Commercialization Through Third Parties

We anticipate that we will grant sublicenses fataia applications of our technologies. We beligwat by sublicensing some of the rig
to our technology to pharmaceutical companies dherdahird parties, we will be able to more effitily develop some applications of our
technologies. We currently do not have any subtesn

Competition

The development of therapeutic agents for humagadisis intensely competitive. Major pharmaceutioatpanies currently offer a
number of pharmaceutical products to treat MS, thegtack, stroke, Parkinson’s disease, diabetesy, tliseases, arthritis and other diseases for
which our technologies may be applicable. Many pfaareutical and biotechnology companies are invattig new drugs and therapeutic
approaches for the same purposes, which may achewvefficacy profiles, extend the therapeutic veiwdor such products, alter the
prognosis of these diseases, or prevent their ogebelieve that our products, when and if sudodigs
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developed, will compete with these products prialtjpon the basis of improved and extended efficang safety and their overall economic
benefit to the health care system. We expect cdtigreto increase. We believe that our most sigaifit competitors will be fully integrated
pharmaceutical companies and more establishedchiotéogy companies. Smaller companies may alsaginéisant competitors, particularly
through collaborative arrangements with large plzeeuntical or biotechnology companies. Some of oangry competitors in the current
treatment of and in the development of treatmemt$/AS include Biogen-ldec, Elan, Merck-Serono, SaAeentis, Teva, and Bayer/Schering
AG. Some of our primary competitors in the develepitrof stem cell therapies include Aastrom Biosoésn Geron, Gamida-Cell Ltd, Stem
Cells Inc., Cellerant Therapeutics, and Osiris @peutics. Many of these competitors have signifipaoducts in development that could be
competitive with our potential products.

Sales and Marketing

We may choose to partner with large biotech or pla@eutical companies for sales and marketing errddtively develop our own sales
force to market our MS cell therapy products inth8. Given the concentration of MS treatment amamneglatively small number of
specialized neurologists, we believe that a mosiestsales force would be sufficient to marketht& products.

We will consider partnering with large biotech grtthrmaceutical companies to assist with marketnhsales of our MS T-cell products
outside the U.S. and for our stem cell therapy pctsl

Government Regulation

Our research and development activities and thedunanufacturing and marketing of our potentialdoicts are, and will be, subject to
regulation for safety and efficacy by a number @fgrnmental authorities in the United States ahérotountries.

In the U.S., pharmaceuticals, biologicals and nedievices are subject to FDA regulation. The Faldeood, Drug and Cosmetic Act,
amended, and the Public Health Service Act, as datkrthe regulations promulgated thereunder, amer dtederal and state statutes and
regulations govern, among other things, the testinrgiman subjects, manufacture, safety, efficktyeling, storage, export, record keeping,
approval, marketing, advertising and promotion af potential products. Product development and@amwithin this regulatory framework
takes a number of years and involves significaceuainty combined with the expenditure of substdunésources.

FDA Approval

We will need to obtain FDA approval of any therapeproduct we plan to market and sell. The FDA wiily grant marketing approval
if it determines that a product is both safe ardatiive. The testing and approval process will reggubstantial time, effort and expense. The
steps required before our potential products maypaketed in the U.S. include:

Preclinical Laboratory and Animal TestBreclinical tests include laboratory evaluationhaf product and animal studies in specific
disease models to assess the potential safetyfficatg of the product and our formulation as wadlthe quality and consistency of the
manufacturing process.

Submission to the FDA of an Application for an Btigational New Drug Exemption, or IND, Which MBstcome Effective Before U.S.
Human Clinical Trials May CommencThe results of the preclinical tests are submittethe FDA as part of marketing approval authonizg!
and the IND becomes effective 30 days followingétseipt by the FDA, as long as there are no questirequests for delay or objections from
the FDA. The sponsor of an IND must keep the FDiarimed during the duration of the study throughuiegg amendments and reports,
including adverse event reports.
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Adequate and Well-Controlled Human Clinical TrigdsEstablish the Safety and Efficacy of the Prod@tiical trials, which test the
safety and efficacy of the product in humans, aracted in accordance with protocols that defi@ildbjectives of the study, the paramete
be used to monitor safety and the efficacy criteribe evaluated. Any product administered in a. dliiical trial must be manufactured in
accordance with Current Good Manufacturing Prade€MP or GMP). Each protocol is submitted to tiiBAFas part of the IND.

The protocol for each clinical study must be apprblay an independent Institutional Review BoardRB, at the institution at which tt
study is conducted and the informed consent giatiicipants must be obtained. The IRB will consj@enong other things, the existing

information on the product, ethical factors, thiegaof human subjects, the potential benefitsheftherapy and the possible liability of the
institution.

Clinical development is traditionally conductedlimee sequential phases, which may overlap:

* In Phase I, products are typically introduced imalthy human subjects or into selected patientijadipns (i.e., patients with
serious disease or condition under study, undesiplan supervision, as may be the case with owrpiatl products) to test for
adverse reactions, dosage tolerance, absorptiodiatibution, metabolism, excretion and clinichgpmacology

» Phase Il involves studies in a limited populatidémpatients with the disease or condition understodi) determine the efficacy
the product for specific targeted indications anguations, (ii) determine optimal dosage and degatgrance and (iii) identify
possible and common adverse effects and safety. ([Bkase Il may divided into Phase lla and PHasstudies to address these
issues.) When a dose is chosen and a candidateqgpiedound to have preliminary evidence of effemtess, and to have an
acceptable safety profile in Phase Il evaluati®mse Il trials begir

» Phase lll trials are undertaken to develop addiisafety and effectiveness information from anaxed patient populatio
generally at multiple study sites. This informatmintained is used to develop a better understarafitige risks and benefits of the
product, and to determine appropriate labelingi&®.

Based on clinical trial progress and results, tBé Fnay request changes or may require discontireianthe trials at any time if
significant safety issues arise.

Submission to the FDA of Marketing Authorizatiorphgations and FDA Reviewhe results of the preclinical studies and clingtaldies
are submitted to the FDA as part of marketing apgirauthorization applications such as New Drug ligagions (NDAS) or Biologics License
Applications (BLAs). The FDA will evaluate such dipptions for the demonstration of safety and dffemess. A BLA is required for
biological products subject to licensure underRiblic Health Service Act and must show that thelpct is safe, pure and potent. In addition
to preclinical and clinical data, the BLA must caintother elements such as manufacturing matestability data, samples and labeling. FDA
approval of a BLA (granted by issuance of a licginseequired prior to commercial sale or shipmafra biologic, A BLA shall only be
approved once the FDA examines the product ancaisggthe manufacturing establishment to assureowitfy to the BLA and all applicable
regulations and standards for biologics. The CeoteBiologics Evaluation and Research has regwyatesponsibility for review of biologics
including cellular products and human cells, tissaed cellular and tissue-based products (HCTy#s)e the Center for Drug Evaluation and
Research is responsible for review of certain theutic biological products.

The time for approval may vary widely dependingtloa specific product and disease to be treatedaandnber of factors, including the
risk/benefit profile identified in clinical trialghe availability of alternative treatments, and #everity of the disease. Additional animal stsidie
or clinical trials may be requested during the Fi2&iew period, which might add to the review time.

10



Table of Contents
Index to Financial Statements

The FDA’s marketing approval for a product for theatment of a specific disease or condition irc#jel populations in certain clinical
circumstances, as described on the approved lgbfllve approved use is known as the “indicatiorftéAthe FDA approves a product for the
initial indication, further clinical trials may required to gain approval for the use of the prodmicadditional indications. The FDA may also
require post-marketing testing (Phase IV studies) surveillance to monitor for adverse effects,aliltould involve significant expense, or
may elect to grant only conditional approvals.

Interaction with the FDA During the Application aieview Proces&enerally, early interaction and ongoing commutdacatvith the
FDA can facilitate the testing and approval prodgskelping to clarify FDA expectations, obtain FIg&idance and directions, and resolve
disputed issues. In addition, expectations carobedlized in a “Special Protocol Assessment,” inclitthe FDA provides official evaluation
and guidance on proposed protocols for pivotal Ehihglinical trials. An SPA documents the FDA'graement that the design and plan
analysis of the Phase Il study adequately addsesisiectives in support of a regulatory submissioch as a BLA.

Ongoing Compliance Requirements
Even after product approval or licensure, theresamember of ongoing FDA regulatory requirementsluding:
* Registration and listing
* Regulatory submissions relating to changes in at\iADBLA (such as the manufacturing process orliabgand annual report
* Adverse event reportiny
» Compliance with advertising and promotion restoicf that relate to drugs and biologi
» Compliance with GMP and biological product standgiilibject to FDA inspection of facilities to detéme compliance)

» Compliance witt*Good Tissue Practi” regulations, as applicable. (As defined by regakg”human cell, tissue and cellular a
tissue-based products” (HCT/P), which are subjetdditional regulatory requirement, include stetlscthat are progenitors of
blood cells; however, the FDA makes no explicitestgent in the regulations regarding the inclusibatber types of stem cells

Other Regulations

In addition to safety regulations enforced by tiBAF-we are also subject to regulations under theupational Safety and Health Act, 1
Environmental Protection Act, the Toxic SubstanCestrol Act and other present and potential fuforeign, Federal, state and local
regulations. For instance, Product manufacturitigtdishments located in certain states also magubg@ct to separate regulatory and licensing
requirements.

Outside the U.S., we will be subject to regulatitiret govern the import of drug products from th& Lbr other manufacturing sites and
foreign regulatory requirements governing humaniciil trials and marketing approval for our produdthe requirements governing the
conduct of clinical trials, product licensing, prig and reimbursements vary widely from countrgaantry. In particular, the European Union
is revising its regulatory approach to high tecbdurcts, and representatives from the U.S., Japadth&nEuropean Union are in the process of
harmonizing and making more uniform the regulatifimghe registration of pharmaceutical productthiese three markets.
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Research and Development

Research and development expenses for the yead &eember 31, 2008 were approximately $8.4 milliaainly reflecting the costs
the Phase IIb clinical trial for Tovaxin and resgmaand development in support of pre-clinical dtabestem cell therapies. Research and
development expenses for the year ended Decemb@0817, were approximately $13.1 million.

Organizational History

We are a development-stage company and have adimfierating history. Our predecessor companyifantial reporting purposes was
formed on January 22, 2003 to acquire rights toaguit stem cell technology. In November 2004 wguaed Opexa Pharmaceuticals, Inc. and
its MS treatment technology. We are still develgpati of our technology, and to date, we have motegated any revenues from our operati
As we continue to execute our operations plan, xpeet our development and operating expenses tedse.

Employees

As of March 31, 2009 we had 10 full time employe&'s believe that our relations with our employeesgood. None of our employees
is represented by a union or covered by a collediargaining agreement.

Available Information

We are subject to the information and reportinginements of the Securities Exchange Act of 19834he Exchange Act, under which
we file periodic reports, proxy and informationtetaents and other information with the United Sta&8ecurities and Exchange Commissiol
SEC. Copies of the reports, proxy statements amer dbformation may be examined without chargdatRublic Reference Room of the SEC,
100 F Street, N.E., Room 1580, Washington, D.C48206r on the Internet at http://www.sec.gdvopies of all or a portion of such materials
can be obtained from the Public Reference RoorheSEC upon payment of prescribed fees. PleasthealEC at 1-800-SEC-0330 for
further information about the Public Reference Room

Financial and other information about Opexa is labée on our websiteWww.opexatherapeutics.con). Information on our website is
not incorporated by reference into this report. Méke available on our website, free of charge,epf our annual report on Form 10-K,
quarterly reports on Form 10-Q, current report§orm 8-K, and amendments to those reports filefdmmished pursuant to Section 13(a) or 15
(d) of the Exchange Act as soon as reasonablyipadbe after filing such material electronicallyatherwise furnishing it to the SEC. Copies
are available in print to any Opexa shareholdenwugguest in writing to Attention: Investor Relati) Opexa Therapeutics, Inc., 2635 N.
Crescent Ridge Drive, The Woodlands, TX 77381.

ITEM 1A. RISK FACTORS.
Risks Related to Our Business

The following factors affect our business and tiustry in which we operate. The risks and uncetitzs described below are not the
only ones we face. Additional risks and uncertamtiot presently known or which we currently coesithmaterial may also have an adverse
effect on our business. If any of the matters dised in the following risk factors were to occurt business, financial condition, results of
operations, cash flows, or prospects could be nadlieadversely affected.

Our business is at an early stage of development.

Our business is at an early stage of developmeatdd\hot have any products in late-stage clinigastor on the market. We are still in
the early stages of identifying and conducting aesle on potential products. Only one of our prodinzs progressed to the stage of being
studied in human clinical trials in the United $&tOur
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potential products will require regulatory appropebr to marketing in the United States and ottamntries. Obtaining such approval will
require significant research and development aadlipical and clinical testing. We may not be aolelevelop any products, to obtain
regulatory approvals, to enter clinical trials &y of our product candidates, or commercialize @agucts. Our product candidates may pt
to have undesirable and unintended side effeat¢her characteristics adversely affecting theiesafefficacy or cost-effectiveness that could
prevent or limit their use. Any product using ariyoar technology may fail to provide the intendbdrapeutic benefits, or achieve therapeutic
benefits equal to or better than the standardeafttnent at the time of testing or production.

We have a history of operating losses and do ngiest to be profitable in the near future.

We have not generated any profits since our entgythe biotechnology business, have no sourcevanues, and have incurred
significant operating losses. We expect to incuitamhal operating losses for the foreseeable &tWe do not have any sources of revenues
and may not have any in the foreseeable future.

We will need additional capital to conduct our ogions beyond August 2009 and our ability to obtdire necessary funding is uncertain.

We need to obtain significant amounts of additiarggdital to continue our business beyond Augus820@e capital may come from
many sources, including equity and/or debt finagsjdicense arrangements, grants and/or collalvere¢isearch arrangements. As of
December 31, 2008, we had cash and cash equivaleapproximately $1.2 million. Our current burieds approximately $300,000 per
month. Effective, April 14, 2009, the Company cldss an initial tranche of a private offering otseed convertible notes and warrants for
approximately $1.1 million. We must rely upon thjdrty debt or equity funding and we can provideassurance that we will be successful in
any funding effort. The failure to raise such fumdl necessitate the curtailment or ceasing ofrapens.

The timing and degree of any future capital requiats will depend on many factors, including:

» our ability to establish, enforce and maintaintsgéc arrangements for research, developmentcelitésting, manufacturing and
marketing;

» the accuracy of the assumptions underlying oumegés for capital needs in 2009 and bey:

» scientific progress in our research and developmpegrams

» the magnitude and scope of our research and deweluprograms

e our progress with preclinical development and chihtrials;

» the time and costs involved in obtaining regulatapprovals

» the costs involved in preparing, filing, prosecgtimaintaining, defending and enforcing patentatgianc
» the number and type of product candidates thatwrsue.

We do not have any committed sources of capittdpath we have issued and outstanding warrantsitleatercised, would result in an
equity capital raising transaction. Additional firtdng through strategic collaborations, public dvate equity financings, capital lease
transactions or other financing sources may n@uadlable on acceptable terms, or at all. Additietaity financings could result in significe
dilution to our stockholders. Further, if additibfiands are obtained through arrangements withaboltative partners, these arrangements may
require us to relinquish rights to some of our tesbgies, product candidates or products that weldvotherwise seek to develop and
commercialize ourselves. If sufficient capital &t available we may not be able to continue opemnatas proposed, requiring us to modify our
business plan, curtail various aspects of our djpermor cease operations.
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Our independent auditor’s opinion expresses substahdoubt about our ability to continue as a goirgpncern which may make raising
capital more difficult and could require us to cea®perations.

The opinion of our independent auditors in respétihe 2008 fiscal year, included elsewhere in #maual report, expresses substantial
doubt about our ability to continue as a going esncSpecifically, it indicates an absence of obsior reasonably assured sources of future
funding that will be required by us to maintain omg operations. Although Opexa has been succés$fnded to date by attracting investors
in our equity, there is no assurance that our ahpiising efforts will be able to attract the dapheeded to sustain our operations. The opinion
from our auditors expressing substantial doubt aibauability to continue as a going concern makeniamore difficult for us to raise
funds. If we are unable to obtain additional furgdiar operations, we may not be able to continugrations as proposed, requiring us to
modify our business plan, curtail various aspettsuo operations or cease operations. In such eirer@stors may lose a portion or all of their
investment.

We will need regulatory approvals for all of our pduct candidates which require that all of our pradt candidates be tested in clinical
trials. Clinical trials are subject to extensivegalatory requirements, very expensive, time-consngand difficult to design and implement.
Our products may fail to achieve necessary safaty &fficacy endpoints during clinical trials in wigch case we will be unable to generate
revenue from the commercialization and sale of quoducts.

Human clinical trials are very expensive and diffi¢o design and implement, in part because theysabject to rigorous Food and Drug
Administration (FDA) requirements, and must otheevcomply with federal, state and local requirement policies of the medical
institutions where they are conducted. The clinidal process is also time-consuming. We estirttza clinical trials of our product candidates
will take at least several years to complete. Farrtiore, failure can occur at any stage of thestrahd we could encounter problems that cause
us to abandon or repeat clinical trials. The comrearent and completion of clinical trials may beageld by several factors, including:

* FDA or Institutional Review Board (IRB) objectioo proposed protocol:

» discussions or disagreement with the FDA over thexjaacy of trial design to potentially demonsteftectiveness, and subsequ
design modifications

» unforeseen safety issu¢

» determination of dosing issues and related adjustsn
» lack of effectiveness during clinical tria

» slower than expected rates of patient recruitn

» product quality problems (e.qg., sterility or puji

» challenges to patient monitoring and data collectiaring or after treatment (for example, patiefadure to return for follow-up
visits); and

« failure of medical investigators to follow our dlal protocols

In addition we or the FDA (based on its authorisioclinical studies) may delay a proposed invesiogn or suspend clinical trials in
progress at any time if it appears that the study pose significant risks to the study participamtsther serious deficiencies are identified.
Prior to approval of our product the FDA must detiee that the data demonstrate safety and effews® The large majority of drug
candidates that begin human clinical trials faitltononstrate the desired safety and efficacy ctexstics.

Even if we obtain regulatory approvals for certafrour product candidates, that approval may bgestibo limitations on the indicated
uses for which it may be marketed. Our ability émgrate revenues from the commercialization arelcfadur products will be limited by any
failure to obtain necessary regulatory approvals.
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We are dependent upon our management team and allsmuanber of employees.

Our business strategy is dependent upon the gkidsknowledge of our management team. If any etieployee leaves, we may be
unable on a timely basis to hire suitable replacemt effectively operate our business. We alsrate with a very small number of
employees and thus have little or no backup caipabilr their activities. The loss of the serviagsany member of our management team o
loss of a number of other employees could havetanahadverse effect on our business and restiliperations.

If we fail to meet our obligations under our liceesagreements, we may lose our rights to key tecbgigs on which our business depen:

Our business depends on three licenses from thaitiep. These third party license agreements impbBgations on us, such as payment
obligations and obligations to diligently pursuerelepment of commercial products under the licerseénts. If a licensor believes that we
have failed to meet our obligations under a liceagg@ement, the licensor could seek to limit amtaate our license rights, which could leac
costly and time-consuming litigation and, potetyiah loss of the licensed rights. During the peérid any such litigation, our ability to carry
out the development and commercialization of paaéptroducts could be significantly and negativaffected. If our license rights were
restricted or ultimately lost, our ability to camtie our business based on the affected technolatfpin could be adversely affected.

Our current research and manufacturing facility inot large enough to manufacture future stem cell & -cell therapies.

We conduct our research and development in a 1&g08re foot facility in The Woodlands, Texas, \Whiecludes an approximately 800
square foot suite of three rooms for the manufactdirT-cell therapies. Our current facility is natge enough to fully support pivotal Phase IlI
trials for the development of Tovaxin for MS or dmigt commercial-scale manufacturing operations viMeneed to expand further our
manufacturing staff and facility, obtain a new fiigior contract with corporate collaborators ohet third parties to assist with future drug
production.

In the event that we decide to establish a commlkesciale manufacturing facility, we will requirebstantial additional funds and will be
required to hire and train significant numbers mipéoyees and comply with applicable regulationsicivfare extensive. We do not have funds
available for building a manufacturing facility,dawe may not be able to build a manufacturing fgcthat both meets regulatory requirements
and is sufficient for our commercial-scale manufaci.

We may arrange with third parties for the manufeetaf our future products. However, our third-pasburcing strategy may not result in
a cost-effective means for manufacturing our fupineducts. If we employ third-party manufactureve, will not control many aspects of the
manufacturing process, including compliance byehbgd parties with the FDA'’s current Good Manutaig Practices and other regulatory
requirements. We further may not be able to otadequate supplies from third-party manufactureestimely fashion for development or
commercialization purposes, and commercial quastitf products may not be available from contramufiacturers at acceptable costs.

Patents obtained by other persons may result irrimfement claims against us that are costly to dedeand which may limit our ability tc
use the disputed technologies and prevent us framsping research and development or commercialipatiof potential products.

A number of pharmaceutical, biotechnology and otlmenpanies, universities and research institutiene filed patent applications or
have been issued patents relating to cell thestpy cells, T-cells, and other technologies padiptielevant to or required by our expected
products. We cannot predict which, if any, of saplplications will issue as patents or the clainas thight be allowed. We are aware that a
number of companies have filed applications rept;mstem cells. We are also aware of a numbeatgfp applications and patents claiming
use of stem cells and other modified cells to tdisease, disorder or injury.
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If third party patents or patent applications cantdaims infringed by either our licensed techmyl@r other technology required to mi
and use our potential products and such claimsléinately determined to be valid, there can bassurance that we would be able to obtain
licenses to these patents at a reasonable castlif or be able to develop or obtain alternatachnology. If we are unable to obtain such
licenses at a reasonable cost, we may not be @levelop some products commercially. There camob@ssurance that we will not be obliged
to defend ourselves in court against allegatioriafofhgement of third party patents. Patent litiga is very expensive and could consume
substantial resources and create significant uaioéigs. An adverse outcome in such a suit coubjesti us to significant liabilities to third
parties, require disputed rights to be licensethfthird parties, or require us to cease using secinology.

If we are unable to obtain future patents and othproprietary rights our operations will be signifantly harmed.

Our ability to compete effectively is dependenpart upon obtaining patent protection relating uo technologies. The patent position
pharmaceutical and biotechnology companies, inolyidurs, are uncertain and involve complex andwngllegal and factual questions. The
coverage sought in a patent application can beedeami significantly reduced before or after theepats issued. Consequently, we do not know
whether the patent applications for our technolagresult in the issuance of patents, or if anyufe patents will provide significant
protection or commercial advantage or will be anmented by others. Since patent applications aneesantil the applications are published
(usually eighteen months after the earliest effectiling date), and since publication of discoesrin the scientific or patent literature often
lags behind actual discoveries, we cannot be cetttait the inventors of our licensed patents weeditst to make the inventions covered by
patent applications or that the licensed patenliegippns were the first to be filed for such intiens. There can be no assurance that patents
will issue from the patent applications or, if isguthat such patents will be of commercial benefits, afford us adequate protection from
competing products, or not be challenged or dedlarealid.

Our competition includes fully integrated biopharnsautical and pharmaceutical companies that haversfggant advantages over us.

The markets for therapeutic stem cell productstipialsclerosis products, and rheumatoid arthpitiducts are highly competitive. Our
most significant competitors are fully integratdthpmaceutical companies and more established bioddmgy companies. These companies
have significantly greater capital resources argbgise in research and development, manufactusting, obtaining regulatory approvals,
and marketing than we currently do. Many of thesteptial competitors are further along in the psscef product development and also
operate large, company-funded research and develugonograms. As a result, our competitors may ldgveore competitive or affordable
products, or achieve earlier patent protectionrodpct commercialization than we are able to achi@ompetitive products may render any
products or product candidates that we developleteso

The market for our products will be heavily depemden third party reimbursement policies.

Our ability to successfully commercialize our proticandidates will depend on the extent to whichegoment healthcare programs, <
as Medicare and Medicaid, as well as private haatthrers, health maintenance organizations aret ¢hiird party payors will pay for our
products and related treatments. Reimbursemerititygarty payors depends on a number of factocdding the payor’s determination that
use of the product is safe and effective, not erpanrtal or investigational, medically necessaryrapriate for the specific patient and cost-
effective. Reimbursement may not be available antamed for any of our product candidates. If veendt obtain approvals for adequate third
party reimbursements, we may not be able to establi maintain price levels sufficient to realizeappropriate return on our investment in
product development. Any limits on reimbursemeanfrthird party payors may reduce the demand fonegatively affect the price of, our
products.
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Restrictive and extensive government regulation wbslow or hinder our production of a cellular pragt.

The research and development of stem cell therégpmsbject to and restricted by extensive regoaliy governmental authorities in the
United States and other countries. The procesbtairing FDA and other necessary regulatory appsagdengthy, expensive and uncertain.
We may fail to obtain the necessary approvals tdicoe our research and development, which woulddr our ability to manufacture or
market any future product. Even after granting feguy approval the FDA and regulatory agenciestirer countries continue to review and
inspect marketed products, manufacturers and metuniiag facilities, which may create additional uégory burdens.

To be successful, our product candidates must beegted by the health care community, which can leeywslow to adopt or unreceptive to
new technologies and products.

Our product candidates, if approved for marketmgy not achieve market acceptance since hospitaysjcians, patients or the medical
community in general may decide to not accept diideithese products. The product candidateswigatre attempting to develop represent
substantial departures from established treatmetttods and will compete with a number of more cativeal drugs and therapies
manufactured and marketed by major pharmaceutizapanies. The degree of market acceptance of aoyraleveloped products will depe
on a number of factors, including:

» our establishment and demonstration to the medaraimunity of the clinical efficacy and safety ofrgroduct candidate:

» our ability to create products that are superialternatives currently on the mark

« our ability to establish in the medical communhe fpotential advantage of our treatments overradtere treatment methods; a
» reimbursement policies of government and t-party payers

If the health care community does not accept oodpets for any of the foregoing reasons, or for aier reason, our business would be
materially harmed.

Risks Related to Our Securities

There is currently a limited market for our secuigs, and any trading market that exists in our seities may be highly illiquid and may not
reflect the underlying value of our net assets ardiness prospects.

Although our common stock and Series E warrantdraceed on the NASDAQ Capital Market, there is ently a limited market for our
securities and there can be no assurance that@oved market will ever develop. Investors are icengtd not to rely on the possibility that an
active trading market may develop.

Our stock may be delisted from Nasdaq, which coaftect its market price and liquidity.

We are required to meet certain qualitative andrfaial tests (including a minimum stockholdexquity requirement and bid price for «
common stock of $1.00 per share) to maintain ey of our common stock on the Nasdag CapitalkeiarAs of December 31, 2008, our
stockholdersequity was below the continued listing standardinegment of $2.5 million and the bid price for mammon stock is below $1.
per share. We may receive notice from Nasdaq tbdtave failed to meet these requirements. If weaweaable to cure these failures in a
timely manner and our common stock were delistezhuld be more difficult to buy or sell our commstock and to obtain accurate quotati
and the price of our stock could suffer a matetedline. Delisting may also impair our ability tise capital.
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As our share price is volatile, we may be or becaimetarget of securities litigation, which is cdgtand time-consuming to defend.

In the past, following periods of market volatility the price of a company’s securities or the répg of unfavorable news, security
holders have often instituted class action litigatilf the market value of our securities expergsadverse fluctuations and we become invo
in this type of litigation, regardless of the outw®, we could incur substantial legal costs anchoamagemens attention could be diverted frc
the operation of our business, causing our busitvesgffer.

Our “blank check” preferred stock could be issued prevent a business combination not desired by agement or our current majority
shareholders

Our articles of incorporation authorize the isswot“blank check” preferred stock with such desitions, rights and preferences as may
be determined by our board of directors withoutrshalder approval. Our preferred stock could bkzetl as a method of discouraging,
delaying, or preventing a change in our control as@ method of preventing shareholders from raapi premium for their shares in
connection with a change of control.

Future sales of our common stock in the public matkcould lower our stock price.

We may sell additional shares of common stock sequent public or private offerings. We may assué additional shares of common
stock to finance future acquisitions. We cannotmtethe size of future issuances of our commonksty the effect, if any, that future issuar
and sales of shares of our common stock will hawvthe market price of our common stock. Sales b§wntial amounts of our common stock
(including shares issued in connection with an &itjon), or the perception that such sales coualclio, may adversely affect prevailing market
prices for our common stock.

We presently do not intend to pay cash dividendsoan common stock.

We currently anticipate that no cash dividends bélpaid on the common stock in the foreseeabledutVhile our dividend policy will
be based on the operating results and capital refetle business, it is anticipated that all eagajnf any, will be retained to finance the future
expansion of the our business.

ITEM 1B. UNRESOLVED STAFF COMMENTS.
None.

ITEM 2. PROPERTIES.

Our 10,200 sq. ft. facility is located on 3 acre2@é85 North Crescent Ridge Drive in The Woodladdas. This location provides spz
for research and development and manufacturingoitgdar clinical trials; a specialized Flow Cytotngand Microscopy lab; support of
clinical trials with 800 sq. ft. of good manufadhg practice (GMP) manufacturing suites; Qualitys®ns management with a Quality Control
Laboratory, Regulatory Affairs, Quality Assuranas;well as administrative support space. Therebi8®sq. ft. of space still available for
future build-out. We lease the facility includirfietproperty for a term ending in 2015 with two op8 for an additional five years each at the
then prevailing market rate.

ITEM 3. LEGAL PROCEEDINGS.
We are not currently a party to any material lggaceedings.
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ITEM 4. SUBMISSION OF MATTERS TO A VOTE OF SECURITY HOLDERS .

No matters were submitted to a vote of our sectndtgers, through solicitation of proxies or othemy during the quarter ended
December 31, 2008.

PART I
ITEM 5. MARKET FOR REGISTRANT 'S COMMON EQUITY, RELATED STOCKHOLDER MATTERS AND IS SUER
PURCHASES OF EQUITY SECURITIES.
Market Information and Holders

Our common stock is traded on the NASDAQ Capitathdaunder the symbol “OPXA’As of March 23, 2009, there were 288 holde!
record of the common stock. This number does radtiite stockholders for whom shares were held imiinee” or “street name.” Our
common stock trades on a limited, sporadic andtielaasis.

The table below shows the high and low per-shatértformation for our common stock for the peridgddicated, as reported by
NASDAQ.

Price Ranges

High Low

Fiscal Year Ended December 31, 20C

First Quartel 6.0t 3.9C
Second Quarte 5.8¢ 4.0t
Third Quartel 5.3t 3.5(C
Fourth Quarte 4.3(C 1.8t
Fiscal Year Ended December 31, 20C

First Quartel $3.2¢ $0.91
Second Quarte 1.4z 0.5¢
Third Quartel 2.1t 0.1t
Fourth Quarte 0.3¢ 0.0¢

Dividends

We have never declared or paid any cash dividendsiocommon stock and we do not intend to pay dastiends in the foreseeable
future. We currently expect to retain any futuren@ags to fund the operation and expansion of ausiress.
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Securities Authorized for Issuance Under Equity Corpensation Plans

The following table sets forth information, as odd@mber 31, 2008, with respect to our compensatems under which common stoclt
authorized for issuance. We issue options to afficdirectors, employees and consultants undestogkholder approved 2004 Compensatory
Stock Plan. We believe that the exercise pricalloof the options set forth below reflects fairnket value.

Number of Securities

to be Issued Upon
Exercise of
Outstanding Options,

Weighted Average

Exercise Price of
Outstanding

Number of
Securities
Remaining
Available for
Future Issuance
Under Equity
Compensation
Plans (Excluding

Warrants and Rights Options, Warrants Securities
Reflected in
and Rights Column A)
Plan Category A (B) ©)
Equity Compensation Plans Approved by Security Shalders 1,598,54 $ 5.8€ 701,45!
Equity Compensation Plans Not Approved by Security
Shareholder — — —
Total 1,598,54 $ 5.8€ 701,45!

Refer to Item 8, Note 10 “Options and Warrantsthia Notes to Our Consolidated Financial Statenfentthe fiscal year ended
December 31, 2008, included elsewhere in the amepalt for a description of our equity compengatitan.

Recent Sales of Unregistered Securities and EquiBurchases by Company
None.

ITEM 6. SELECTED FINANCIAL DATA
Not applicable.

ITEM 7. MANAGEMENT ’S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AN D RESULTS OF OPERATIONS.

The following discussion of our financial conditiand results of operations should be read in coaiiem with the accompanying
financial statements and the related footnotesdtee

Organizational Overview

We are a development-stage company and have adimfierating history. Our predecessor companyiriantial reporting purposes was
formed on January 22, 2003 to acquire rights toamuit stem cell technology. In November 2004 wguired Opexa Pharmaceuticals, Inc. and
its MS treatment technology. We are still develgpati of our technology, and to date, we have motegated any revenues from our operati

Critical Accounting Policies

Our discussion and analysis of our financial cdoditind results of operations is based on our difaded financial statements, which
have been prepared in accordance with accountingiples generally accepted in the U.S. The prdaraf these consolidated financial
statements requires us to make estimates and judgme

20



Table of Contents
Index to Financial Statements

that affect the reported amounts of assets, lt#sland expenses. We base our estimates on b#dtexiperience and on various other
assumptions that we believe to be reasonable uhdaircumstances, the results of which form thesfor making judgments about the
carrying values of assets and liabilities thatravereadily apparent from other sources. Actuallissnay differ from these estimates under
different assumptions or conditions. We believeftil®wing critical accounting policies affect oorost significant judgments and estimates
used in preparation of our consolidated finandiaesnents.

Stock-Based CompensatiorOn January 1, 2006, we adopted the provisionsaiEB8tent of Financial Accounting Standards No. 123R,
“Share-Based Payment” (“SFAS 123R”) which estaldgshccounting for equity instruments exchangeeifigployee service. We utilize the
Black-Scholes option pricing model to estimatefdievalue of employee stock based compensatidineatiate of grant, which requires the
input of highly subjective assumptions, includingpected volatility and expected life. Further, aguired under SFAS 123R, we now estimate
forfeitures for options granted, which are not estpd to vest. Changes in these inputs and assumsptan materially affect the measure of
estimated fair value of our share-based compemsaftoese assumptions are subjective and geneegjlyire significant analysis and judgment
to develop. When estimating fair value, some ofabsumptions will be based on, or determined frexternal data and other assumptions may
be derived from our historical experience with ktbased payment arrangements. The appropriate teigiace on historical experience is a
matter of judgment, based on relevant facts amigistances.

We estimated volatility by considering historictdek volatility. As allowed by Staff Accounting Batin (SAB) No. 107, “Share-Based
Payment”, we have opted to use the simplified ne:floo estimating expected term equal to the midpl@iween the vesting period and the
contractual term.

Research and DevelopmeniThe costs of materials and equipment or facilitieg are acquired or constructed for research and
development activities and that have alternativerfiuses are capitalized as tangible assets wdtgrirad or constructed. The cost of such
materials consumed in research and developmenitgsiand the depreciation of such equipment citifees used in those activities are
research and development costs. However, the ebstaterials, equipment, or facilities acquirecconstructed for research and development
activities that have no alternative future usescaresidered research and development costs arxpeased at the time the costs are incurred.

Accounting for Derivative Instruments. Statement of Financial Accounting Standard (“SFAS8) 133, “Accounting for Derivative
Instruments and Hedging Activities,” as amendeduires all derivatives to be recorded on the balateet at fair value. These derivatives are
separately valued and accounted for on our balsineet. Fair values for securities traded in thenaparket and derivatives are based on
guoted market prices. Where market prices areaamtily available, fair values are determined usiragket based pricing models incorporating
readily observable market data and requiring judgraed estimates.

The pricing model we use for determining fair valwé our derivatives is the Black Scholes optioitipg model. Valuations derived
from this model are subject to ongoing internal erternal verification and review. The model useskatsourced inputs such as interest r:
exchange rates and stock price volatilities. Seleaif these inputs involves management’s judgra@dtmay impact net income.

In December 2006, the FASB issued FASB Staff Rosiio. EITF 00-19-2, “Accounting for RegistrationyPnent Arrangements” (EITF
00-19-2). EITF 00-19-2 addresses an issuer’s acowufor registration payment arrangements. It #jgecthat the contingent obligation to
make future payments or otherwise transfer conataer under a registration payment arrangementtivenéssued as a separate agreement or
included as a provision of a financial instrumenother agreement, should be separately recogrizédneasured in accordance with FASB
Statement No. 5, “Accounting for Contingencies”eTguidance in EITF 00-19-2 amends FASB Statemeat<l BB, “Accounting for
Derivative Instruments and Hedging Activities”, aNd. 150, “Accounting for Certain Financial Instrants with Characteristics of both
Liabilities and Equity”, and FASB
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Interpretation No. 45, “Guarantor’s Accounting didclosure Requirements for Guarantees, Includidiréct Guarantees of Indebtedness of
Others”, to include scope exceptions for regisbrappayment arrangements. EITF 00-19-2 also reqaildgional disclosure regarding the
nature of any registration payment arrangemertes;retive settlement methods, the maximum poteati@unt of consideration and the cur
carrying amount of the liability, if any. This EITiE effective immediately for registration paymeantangements and the financial instruments
subject to those arrangements that are enteredintwmdified subsequent to the date of issue sfEtTF. For registration payment
arrangements and financial instruments subjedtded arrangements that were entered into pridretdéssuance of this EITF, this is effective
for financial statements issued for fiscal yeargitneing after December 15, 2006, and interim periaithin those fiscal years. The impact of
implementing EITF 00-19-2 in the fiscal year 20@8ulted in a cumulative effect of a change in anting principle with a credit to beginning
retained earnings of $6,656,677 and a reversdleofame amount to the derivative liability account.

In June 2008, the FASB finalized EITF 07-5, “Deterimg Whether an Instrument (or Embedded Featgr&dexed to an Entity’s Own
Stock” (EITF 07-5). EITF 07-5 lays out a procedtoaletermine if an instrument is indexed to a comypmown common stock. EITF 07-5 is
effective for fiscal years beginning after Decembg&r 2008. Opexa evaluated all of its financiatrimsients and determined that the warrants
associated with the August 2008 financing qualifi@dtreatment under EITF 07-5. As of January Q@ pexa adjusted its financial
statements to reflect the adoption of the EITF 008exa reclassified the fair value on these wasras of January 1, 2009 in the amount of
$220,835 from additional paid in capital to derivatliabilities and the cumulative effect of theactye in accounting principle in the amount of
$1,755,622 is recognized as an adjustment to thaing balance of retained earnings.

Results of Operations
Comparison of Year Ended December 31, 2008 with théear Ended December 31, 2007
Net SalesWe recorded no sales for the years ended Decemib@088 and 2007.

Research and Development Expensdalesearch and development expense was $8,388,78%fgear ended December 31, 2008,
compared to $13,071,856 for the year ended DeceB1h&007.

The decrease in expenses was primarily due tor@ase in activities related to the Phase IlIb dhihidal for Tovaxin which was
completed in 2008 as compared to 2007 and a rexfuictistock compensation expense recorded in 20@8have made and expect to continue
to make substantial investments in research anelolewment in order to develop and market our teatmol\We expense research and
development costs as incurred. Acquired researdidamelopment that has no alternative future usepensed when acquired. Property, plant
and equipment for research and development thaamasternative future use is capitalized and éh&ted depreciation is expensed.

General and Administrative ExpensesOur general and administrative expense was $3,38%at the year ended December 31, 2008,
as compared to $3,418,306 for the year ended DezeBih 2007. The decrease in expenses is printu#yto a decrease in stock
compensation expense and professional serviceofés in part by an increase in personnel costs.

Interest Expense Interest expense was $19,983 for the year endedrbser 31, 2008, compared to $16,103 for the yedean
December 31, 2007. Interest expense for 2008 a@d 2@s related to a loan payable consisting ofcgiipenent line of up to $250,000 with
Wells Fargo of which $165,201 was outstanding aBexfember 31, 2008.

Interest Income. Interest income was $100,235 for the year ende@&iDber 31, 2008 compared to $477,605 for the yed&den
December 31, 2007. The decrease was due to theti@ain cash balances that were available forstment in cash equivalent instruments
and a reduction in interest rates.
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Gain on Extinguishment of Debt.Opexa entered into a second amended and restededdi agreement with the University of Chicago
that eliminated the obligations under the prioreggnent for the payment of $1.5 million due July&107 and the obligation to issue 21,623
shares of Opexa common stock. These obligations veeorded as research and development expenbaheiliabilities recorded as notes
payable—current portion of $1.5 million and a stpelyable of $112,440. As a result of the amendraedtrestatement of the license
agreement with the University of Chicago $1,612 443 reported as a gain on extinguishment of lighiit 2007. Opexa applied the
accounting guidance of Financial Accounting Staddéo. 140, “Accounting for Transfers and Servicofdg-inancial Assets and
Extinguishments of Liabilities” (“FAS 140") and EFT96-19 “Debtor’s Accounting for a Modification &xchange of Debt Instruments”.

Net loss.We had a net loss for the year ended December08B, »f $11,852,152, or $1.12 per share (basicddlnted), compared with
net loss of $14,667,367, or $2.19 per share (lmsicdiluted), for the year ended December 31, 2006&.decrease in net loss is primarily due
to the reduction of costs associated with the PHbasdinical trial of Tovaxin that was completea 2008.

Comparison of Year Ended December 31, 2007 with théear Ended December 31, 2006
Net SalesWe recorded no sales for the years ended Decemib2087 and 2006.

Research and Development Expensdalesearch and development expense was $13,071 88 fpear ended December 31, 2007,
compared to $7,850,373 for the year ended DeceB1he2006.

The increase in expenses was primarily due todbtsmf the Phase IIb clinical trial for Tovaxindean increase in stock compensation
expense recorded in 2007. We have made and expeshtinue to make substantial investments in rebeand development in order to
develop and market our technology. We expense nesead development costs as incurred. Acquireghres and development that has no
alternative future use is expensed when acquinexghefty, plant and equipment for research and deweént that has an alternative future use
is capitalized and the related depreciation is rgpd.

General and Administrative ExpensesOur general and administrative expense was $3,8688 the year ended December 31, 2007,
as compared to $5,461,047 for the December 31,. Z0@6decrease in expenses is primarily due taeedse in stock compensation expense,
professional service fees and overhead expenses.

Interest Expense Interest expense was $16,103 for the year endedrbtser 31, 2007, compared to $984 for the year ended
December 31, 2006. The increase in interest expgasgrimarily due to a loan payable consistingrokequipment line of up to $250,000 with
Wells Fargo of which $222,816 was outstanding aBexfember 31, 2007.

Interest Income. Interest income was $477,605 for the year endecibber 31, 2007 compared to $688,299 for the yedwden
December 31, 2006. The decrease was due to theti@uin cash balances that were available forstwment in cash equivalent instruments.

Gain (Loss) on Derivative Instruments Liabilities,net. The implementation of EITF 00-19-2 in the fiscahy2007, discussed in
“Accounting for Derivative Instruments”, resultada cumulative effect of a change in accountinggple with a credit to beginning retained
earnings of $6,656,677 and a reversal of the sanwaiat to the derivative liability account as congghto a gain on derivative instruments of
$104,978 for the twelve months ended December 316.2

Gain on Extinguishment of Debt.Opexa entered into a second amended and resteg@ddi agreement with the University of Chicago
that eliminated the obligations under the prioreggnent for the payment of $1.5 million due July&107 and the obligation to issue 21,623
shares of Opexa common stock. These obligations reeorded as research and development expenbaheiliabilities recorded as notes
payable—current
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portion of $1.5 million and a stock payable of $44®. As a result of the amendment and restateaighe license agreement with the
University of Chicago $1,612,440 was reported gaia on extinguishment of liability. Opexa applibé accounting guidance of Financial
Accounting Standard No. 140, “Accounting for Trarsfand Servicing of Financial Assets and Extinguisnts of Liabilities” (“FAS 140”)
and EITF 96-19 “Debtor’s Accounting for a Modifigat or Exchange of Debt Instruments”.

Net loss.We had a net loss for the year ended December08T, »f $14,667,367, or $2.19 per share (basicdélnted), compared with
net loss of $12,649,170, or $2.35 per share (lmasicdiluted), for the year ended December 31, 2006.increase in net loss is primarily du
the costs associated with the Phase llb clini@al fior Tovaxin offset in part by a reduction irek-based compensation expense, and a gain ol
extinguishment of liability.

Liquidity and Capital Resources

Historically, we have financed our operations priigefrom the sale of debt and equity securities.@ December 31, 2008 we had cash
and cash equivalents of approximately $1.2 million.

Our financing activities generated $9.2 million fbe year ended December 31, 2008 as comparegtoxamately $0.1 million for the
year ended December 31, 2007. The cash generad@®&was the result of $7.6 million in gross pem®from a public offering in Februs
and $3.0 million in gross proceeds from a privataricing in August.

Our current burn rate is approximately $300,000menth. Effective, April 14, 2009, the Company @d®n an initial tranche of
a private offering of secured convertible notes aadrants for gross proceeds of approximately #illion which will support our operations
at current levels through August 2009. We will néedaise additional capital in fiscal year 2009und our business plan and support our
operations. As our prospects for funding, if argyelop during the fiscal year, we will assess aigitess plan and make adjustments
accordingly. The report of our independent auditaith regard to our financial statements for tteedil year ended December 31, 2008,
includes a going concern qualification. Although lmaare successfully funded our operations to datattogicting additional investors in our
equity, there is no assurance that our capitaihgisfforts will be able to attract additional nesary capital for our operations. If we are unable
to obtain additional funding for operations at dinye now or in the future, we may not be able tottwe operations as proposed, requiring us
to modify our business plan, curtail various aspettour operations or cease operations.

Off-Balance Sheet Arrangements
None.

Contractual Commitments
A tabular disclosure of contractual obligation®atember 31, 2008, is as follows:

Payments Due by Period

Less than 1-3 3-5 More than
Total 1 year years years 5 years
Operating Lease® $1,052,92° $150,47: $313,76: $313,37. $ 276,31
Consulting Agreement — — — — —
Total $1,052,92° $150,47: $313,76« $313,37. $ 276,31

(1) Includes lease for office equipme
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Recently Issued Accounting Pronouncements.

In June 2007, the Emerging Issues Task Force (EEBEEd EITF Issue No. 07-3, “Accounting for Nomredable Advance Payments for
Goods or Services to be Used in Future Researcbamndlopment Activities” (“EITF 07-3"). EITF 07-3rpvides guidance concerning the
accounting for non-refundable advance paymentgdods and services that will be used in futureareseand development activities and
requires that they be expensed when the reseadctiearelopment activity has been performed and nibteetime of payment. The provisions
EITF 07-3 are effective for the Company as of Janda2008, with a cumulative-effect adjustmentdtained earnings as of the beginning of
the year of adoption. The Company does not bekdV¥& 07-3 will have a material impact on its resdtom operations or financial position.

In June 2008, the FASB finalized EITF 07-5, “Deterimg Whether an Instrument (or Embedded Featgr&)dexed to an Entity’s Own
Stock” which lays out a procedure to determindd instrument is indexed to a Company’s own comstook. The EITF is effective for fiscal
years beginning after December 15, 2008. Opexaiated all of its financial instruments and deterxithat the warrants associated with
August 2008 financing qualified for treatment un&¢fF 07-5. As of January 1, 2009, Opexa adjudtefinancial statements to reflect the
adoption of the EITF 07-5. Opexa reclassified tiefalue on these warrants as of January 1, 20@%i amount of $220,835 from additional
paid in capital to derivative liabilities and thenculative effect of the change in accounting ppiein the amount of $1,755,622 is recognized
as an adjustment to the opening balance of retaaaungs.

There were various other accounting standardsraedpretations issued during 2008, 2007 and 208&e of which are expected to have
a material impact on the Company’s consolidatedrfaial position, operations or cash flows.

ITEM 7A. QUANTITATIVE AND QUALITATIVE DISCLOSURE ABOUT MARKE T RISK.

Our financial instruments include cash and caslivatgnts. Our main investment objectives are thles@rvation of investment capital ¢
the maximization of returns on our investment mditf Our interest income is sensitive to changethé general level of U.S. interest rates.
believe that our investment policy is conservath@th in the duration of our investments and treglitrquality of the investments we hold. As
of March 26, 2009, the Company held no auction sataurities.

ITEM 8. FINANCIAL STATEMENTS AND SUPPLEMENTARY DATA.

The Financial Statements and supplementary dataregpy this item are included in Part IV, Itemdf&his Form 10-K and are
presented beginning on page F-1.

ITEM 9. CHANGES IN AND DISAGREEMENTS WITH ACCOUNTANTS ON AC COUNTING AND FINANCIAL
DISCLOSURE.

None.

ITEM 9A. CONTROLS AND PROCEDURES.
Evaluation of Disclosure Controls and Procedures

In accordance with Exchange Act Rules 13a-15 ard1H,; we carried out an evaluation, under the sigien and with the participation
of management, including our Chief Executive Offiaad Acting Chief Financial Officer, of the effa&ness of our disclosure controls and
procedures as of the end of the period coveretiibyr¢port. Based on that evaluation, our Chiefdakge Officer and Acting Chief Financial
Officer concluded that our disclosure controls pratedures were effective as of December 31, 2008.
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Management’'s Report on Internal Control over Finandal Reporting

Our management is responsible for establishingnaaidtaining adequate internal control over finah@aorting, as such term is defined
in Exchange Act Rule 13a-15(f). Under the supeovisind with the participation of our managemerdiuding our principal executive officer
and principal financial officer, we conducted amlexation of the effectiveness of our internal cohtiver financial reporting based on the
framework ininternal Control—Integrated Framewoitsued by the Committee of Sponsoring Organizatafriee Treadway Commission
(COS0).

Based on our evaluation under the frameworlntarnal Control—Integrated Framewoitsued by COSO, our management concluded
that our internal control over financial reportiwgs effective as of December 31, 2008 in providgasonable assurance regarding the
reliability of financial reporting and the prepacet of financial statements for external purposeadcordance with generally accepted
accounting principles.

This annual report does not include an attestagport of the Compang’registered public accounting firm regarding in&rcontrol ove
financial reporting. Management’s report was ndjsct to attestation by the Company’s registerdadipwaccounting firm pursuant to
temporary rules of the Securities Exchange Comunistiiat permit the company to provide only manageimeeport in this annual report.

ITEM 9B. OTHER INFORMATION.
None.
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PART IlI

ITEM 10. DIRECTORS, EXECUTIVE OFFICERS AND CORPORATE GOVERNA NCE.
Executive Officers
Our executive officers are elected by the boardirgctors and serve at the discretion of the bdard.executive officers are as follows:

Name Age  Position

Neil K. Warma 46 President, Chief Executive Officer, Acting Chief&ncial Office
and Directol

Donna R. Rill 55 Senior Vice President of Operatic

Biographical information for our executive officdssset forth below:

Neil K. Warma has served as President and Chief Executive Offioee June 2008 and as Acting Chief Financiald@ffsince March
2009. From July 2004 to September 2007, Mr. Warenaesl as president and chief executive officer bV Therapeutics Inc., a privately-
held clinical stage biopharmaceutical company. FEO®0 to 2003 Mr. Warma was co-founder and presideElMedExact USA, Inc., an
Internet company providing clinical information aservices to physicians and pharmaceutical compaRiem 1992 to 2000 Mr. Warma held
senior positions of increasing responsibility atvkidis Pharmaceuticals (previously Ciba-Geigy L#d.)ts corporate headquarters in Basel,
Switzerland. While at Novartis, Mr. Warma servedtesHead of International Pharma Policy & Advocaag in senior management within
global marketing where he worked on the internatideunch of a gastrointestinal product. Mr. Warmb&ained an honors degree specializing
in Neuroscience from the University of Toronto amdinternational M.B.A. from the Schulich SchoolM&nagement at York University in
Toronto.

Donna R. Rill served as Senior Vice President of Operations sianaary 2009. From November 2004 until Januarp 20@ served as
Vice President of Operations. From April 2003 tovRmber 2004, she was the director of quality systand process development at Opexa
Pharmaceuticals, Inc. From November 1997 to Afl2she was the director of translational resefcthe Center for Cell & Gene Therapy
at Baylor College of Medicine. Ms. Rill has workeddesign and qualify GMP Cell & Gene Therapy Laltories, GMP Vector Production
facilities, and Translational Research Labs ad&de Children’s Research Hospital, Texas Childréfospital, and Baylor College of Medicil
Ms. Rill received her B.S. in Medical Technologgrfr the University of Tennessee, Memphis.

Directors

All of the current directors will serve until thext annual stockholders’ meeting or until theircegsors have been duly elected and
qualified. Our current board of directors are dbfes:

Name Age  Position

David Hung 51 Director

David E. Jordel 46 Director

David B. McWilliams 65 Director

Michael S. Richmai 48 Director

Scott B. Seama 53 Director

Neil K. Warma 46 Director, President, CEO and Acting CI
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David Hung, M.D. has served as a Director since May 2006. Dr. Hasgslerved as the president, chief executive offindras a direct
of Medivation, Inc. since December 2004. Dr. Hutepdas served as the president and chief execoofficer, and member of the board of
directors, of Medivation, Inc.’s subsidiary, Mediie Neurology, Inc. since its inception in Septe&mB003. From 1998 until 2001, Dr. Hung
was employed by ProDuct Health, Inc., a privateidihmedical device company, as Chief Scientifide@if (1998-1999), and as president and
chief executive officer (1999-2001). From Decemb@®d1 to January 2003, Dr. Hung served as a comswttaCytyc Health Corporation.

Dr. Hung received his M.D. from the University odl@ornia at San Francisco, and his A.B. in biol@gd organic chemistry from Harvard
College.

David E. Jordenhas served as a Director since August 2008. Mdejohas served as executive board member for Cyiimac. since
October 2008. Mr. Jorden previously served as president with Morgan Stanley in its Wealth Managatrgroup where he is responsible for
equity portfolio management for high net worth iriduals since 2003. Prior to Morgan Stanley, Mrdém served as vice president and chief
financial officer of Genometrix, Inc., a privatergemics/life sciences company focused on high-thinpug microarray applications from March
2000 to September 2002. Mr. Jorden was a pringifithl Fayez Sarofim & Co. prior to joining GenomgtrMr. Jorden earned a MBA from
Kellogg School of Management at Northwestern Ursitgrin 1989 and a BBA from the University of Tekasstin in 1984. He currently
serves as a director of Cytomedix, Inc. and PLxrPhalnc. Mr. Jorden is a Chartered Financial Asgind Certified Public Accountant.

David B. McWilliams has served as Director since August 2004. From 812004 to June 2008 Mr. McWilliams also served as
president and chief executive officer of Opexa.nri@ecember 2003 until August 2004, Mr. McWilliamasa private investor. From June
2003 to December 2003, Mr. McWilliams served asigent and chief executive officer of Bacterial &ades, Inc., a molecular diagnostics
company. Mr. McWilliams currently serves as a dioeof Novelos Therapeutics, Inc., and on the beafdApoCell Biosciences and the
Houston Technology Center. Mr. McWilliams receinagdMBA in finance from the University of Chicagodaa B.A. in chemistry, Phi Beta
Kappa, from Washington and Jefferson College.

Michael S. Richmanhas served as a Director of the Company since 200&. Mr. Richman has served as president and ekéfutive
officer of Amplimmune, Inc. since July 2008. Mr.dRiman served as president and chief operatingeofit Amplimmune, Inc. from May 20(
to July 2008. From April 2002 to May 2007, Mr. Richn served as executive vice president and chesfatipg officer of MacroGenics, Inc.
Mr. Richman joined MacroGenics, Inc in 2002 wittpegximately twenty years experience in corporatgifiess development within the
biotechnology industry. Mr. Richman serves on thard of Cougar Biotechnology, a public drug devaiept company. Mr. Richman obtair
his B.S. in Genetics/Molecular Biology at the Unisigy of California at Davis and his MSBA in Intetional Business at San Francisco State
University.

Scott B. Seamarhas served as a Director of since April 2006. MrarSan has served for over five years as the exeaditiector and
treasurer of the Albert and Margaret Alkek Fourmlatf Houston, Texas, a private foundation prinyasilpporting institutions in the Texas
Medical Center in Houston, Texas. Since January 1@®resent, Mr. Seaman has served as the chafdial officer of Chaswil Ltd., an
investment management company. Since September ¥@86eaman has served as secretary and treasguve& A Properties Inc., a
ranching and real estate concern. Since Januai¥, 200 Seaman has served as chairman and, sing@Jo, president of ICT Management
Inc., the general partner of Impact Composite Teldgy Ltd., a composite industry supplier. Mr. Seanserves on the board of GeneExcel,
Inc., a privately held biotechnology company. SiMasy 2004, Mr. Seaman has served as a Member d¢fhttestment Committee of Global
Hedged Equity Fund LP, a hedge fund. Mr. Seamagived a bachelor’s degree in business administrdtam Bowling Green State
University and is a certified public accountant.

Neil K. Warma — For further background information regarding Mr. Mia see “Executive Officers” section.
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Board Independence

The Company has determined that Dr. Hung, Mr. Joriig. Richman and Mr. Seaman meet the requiremardsr the NASDAQ Rule
4200 as independent directors.

Committees of the Board of Directors
We currently have an audit committee, a compensationmittee, and a nominating and corporate govesaommittee.

Audit Committee

The audit committee of the Board currently consi$tsir. Jorden, Mr. Richman, and Mr. Seaman, edallmm are independent, non-
employee directors. The audit committee selectdedralf of our board of directors, an independeriip accounting firm to audit our financ
statements, discuss with the independent audheisindependence, review and discuss the auditaddial statements with the independent
auditors and management, and recommend to our bbaidectors whether the audited financials shdagdncluded in our Annual Reports to
be filed with the SEC. The audit committee opergt@Suant to a written charter, which was adopteeibruary 2005. During the last fiscal
year, the audit committee held four meetings, &iedtembers of the audit committee attended eaclkinge

All of the members of the audit committee are noiployee directors who: (1) met the criteria forépdndence set forth in Rule 10A-3
(b)(1) under the Securities Exchange Act of 1934armended (the “Exchange Act”); (2) did not paptide in the preparation of our financial
statements or the financial statements of Opexdj3hare able to read and understand fundamentaidial statements, including a balance
sheet, income statement, and cash flow statembatBbard has determined that Mr. Jorden and Mm@&aaeach, individually, qualify as an
“audit committee financial expert” as defined bgnit 407(d)(5)(ii) of Regulation S-K of the Exchanyet.

Compensation Committee

The compensation committee of the board curremhsists of Dr. Hung, Mr. Richman, and Mr. Seamaicheof whom are independent
directors, as defined in Rule 10A-3 of the ExchaAge The compensation committee reviews and am®¢4) the annual salaries and other
compensation of our executive officers, and (2)vigial stock and stock option grants. The compgosaommittee also provides assistance
and recommendations with respect to our compemsptiticies and practices, and assists with the aditnation of our compensation plans.
During the last fiscal year the compensation congmiheld one meeting, and the members of the casagien committee attended that
meeting.

In addition, the Board has adopted a written chdotiethe compensation committee, adopted in Aug08¢, which is available on our
website at www.opexatherapeutics.com.

Nominating and Corporate Governance Committ

The nominating and corporate governance committéeedboard currently consists of Dr. Hung, Mr.dlm, and Mr. Seaman, each of
whom were determined by the board of directorsetaub “independent directopursuant to the applicable rules and regulationspigated b
the SEC. The nominating and corporate governaneeritiee assists our board of directors in fulfijits responsibilities by: identifying and
approving individuals qualified to serve as memimérsur board of directors, selecting director noegs for our annual meetings of
shareholders, evaluating the performance of ourcbofdirectors, and developing and recommendingutoboard of directors corporate
governance guidelines and oversight proceduresnegihect to corporate governance and ethical cen@ibis committee operates pursuant
written charter adopted in
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February 2005, which is available on our websitletit://www.opexatherapeutics.com. The nominatiogmittee will consider properly
submitted shareholder nominations for candidatethiboard. Following verification of the sharatei status of persons proposing candid
recommendations will be aggregated and considgreéddonominating committee. If any materials arevited by a shareholder in connection
with the nomination of a director candidate, sucterials will be forwarded to the nominating comtegt During the last fiscal year, the
nominating and corporate governance committee dv@édmeeting, and the members of the governance tteerattended that meeting.

Compensation Committee Interlocks and Insider Paitiation

Our compensation committee is comprised of Dr. Hiwig Richman, and Mr. Seaman. None of the commitbtembers has ever beer
employee of Opexa Therapeutics, Inc. None of oecetive officers serve as a member of the boadirettors or compensation committee of
any entity that has any executive officer servingaanember of our Board of Directors or compensat@mmittee.

Code of Ethics for the CEO, CFO, and Senior Finanail Officers

In 2005, in accordance with SEC rules, the thentaadnmittee and the Board of Directors adoptedRbcy on Whistleblower
Protection and Code of Ethics. The Board of Direstielieves that these individuals must set an eleamstandard of conduct, particularly in
the areas of accounting, internal accounting cdranaliting and finance. This code sets forth ethatandards to which the designated officers
must adhere and other aspects of accounting, agditid financial compliance. The Code of Ethiavigilable on our website at
www.opexatherapeutics.com.

Section 16(a) Beneficial Ownership Reporting Compdince

Section 16(a) of the Exchange Act requires ourctlims and officers, and persons who own more ti@da @f a registered class of our
equity securities, to file with the SEC initial s of ownership and reports of changes in owmgmshequity securities of our common stock.
Theses people are required by SEC regulationsmisfuus with copies of all such reports they file.our knowledge, based solely on our
review of the copies of such reports furnishedg¢@nd written representations from certain insidleas no other reports were required, we
complied with all Section 16(a) filing requiremeiagsplicable to our insiders.

Audit Committee Report

The Audit Committee of the Board currently consitdir. Jorden, Mr. Richman and Mr. Seaman, allvbfch are independent, non-
employee directors.

The Audit Committee operates under a written chad®pted by the Board of Directors, which is eatdd annually. The charter of the
Audit Committee is available on the Company’s webat http://www.opexatherapeutics.comder the heading “Investor Info”. The Audit
Committee selects, evaluates and, where deemedgjgie, replaces the Company’s independent awsdildre Audit Committee also pre-
approves all audit services, engagement fees amd tand all permitted non-audit engagements, éXoegertain de minimus amounts.

Management is responsible for the Company'’s intesoiatrols and the financial reporting process. Toenpany’s independent auditors
are responsible for performing an independent afditie Company’s consolidated financial stateméntcordance with auditing standards
generally accepted in the United States of Ameawdissuing a report on the Company’s consolidftehcial statements. The Audit
Committee’s responsibility is to monitor and overskeese processes.
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In this context, the Audit Committee has reviewleel Company’s audited financial statements for fi2688 and has met and held
discussions with management and Malone & Bailey, tR€ Companys independent auditors. Management representée taudit Committe:
that the Company’s consolidated financial stateséntfiscal 2008 were prepared in accordance adttounting principles generally accepted
in the United States of America, and the Audit Cdtter discussed the consolidated financial statésneith the independent auditors. The
Audit Committee also discussed with Malone & BajlBYC matters required to be discussed by StateomeAtditing Standards No. 61
(Communications with Audit Committees).

Malone & Bailey, PC also provided to the Audit Coittee the written disclosure required by Indepere@eftandards Board Standard
No. 1 (Independence Discussions with Audit Comragtjeand the Audit Committee discussed with Mal&rigailey, PC the accounting fir's
independence.

Based upon the Audit Committee’s discussion witmaggement and Malone & Bailey, PC, and the Audit @dttee’s review of the
representation of management and the report of asoBailey, PC to the Audit Committee, the Auditr@mittee recommended to the Board
of Directors that the audited consolidated finahsiatements be included in the Company’s Annugdreon Form 10-K for the fiscal year
ended December 31, 2008, filed with the Securdies Exchange Commission.

Submitted by the Audit Committee of the Board of Diectors of Opexa Therapeutics, Inc.
David E. Jorden, Michael S. Richman, Scott B. Seama

ITEM 11. EXECUTIVE COMPENSATION.
Compensation Discussion and Analysis
Objectives of Our Executive Compensation Program

The compensation committee of our Board (the “Campéon Committee”) administers our executive comspédon program. The
Compensation Committee is composed entirely ofpeddent directors.

The general philosophy of our executive compensgiiogram is to align executive compensation with@€ompany’s business
objectives and the long-term interests of our stotders. To that end, the Compensation Committéevas executive compensation packages
provided by the Company to its executives, inclgdime named executive officers, should include loath and stock-based compensation that
reward performance as measured against establigiasl In addition, the Company strives to prowidmpensation that is competitive with
other biopharmaceutical and biotechnology compaaniekthat will allow us to attract, motivate, aethin qualified executives with superior
talent and abilities.

Our executive compensation is designed to rewanteaement of the Company’s corporate goals. In 2008 corporate goals included,
but were not limited to: (i) advancement of the @amy’s clinical development program; (ii) advancthg Company’s research and
development programs; (iii) obtaining additionalafincing as needed; and (iv) realizing financiallgobhis focus allows us to reward our
executives for their roles in creating value for stockholders.

The Role of the Compensation Committee

The Compensation Committee has the primary aughtwritletermine the Company’s compensation philog@ptd to establish
compensation for the Company’s executive officéle Compensation Committee oversees the Compammyhpensation and benefit plans
policies; administers the Company’s stock opticanpl reviews the compensation components provim@pexa’s officers, employees, and
consultants; grants options to purchase commoik €dpexas officers, employees, and consultants; and revaawismakes recommendation
the Board regarding all forms of compensation tpilmided to the members of the Board.
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The Compensation Committee generally sets thairtimpensation of each executive. The Compens@ionmittee annually reviews
and in some cases adjusts compensation for exesuthithough, the Chief Executive Officer providesommendations to the Compensation
Committee regarding the compensation of the otkecwive officers, the Compensation Committee hélsafithority over all compensation
matters relating to executive officers.

Elements of Executive Compensatit

Although the Compensation Committee has not adogatgdormal guidelines for allocating total compatien between equity
compensation and cash compensation, it strivesaiotain a strong link between executive incentiaed the creation of stockholder value.
Therefore, the Company emphasizes incentive conagiensn the form of stock options rather than bselary.

Executive compensation consists of the followirengdnts:

Base SalaryBase salaries for our executives are generallypksit@d based on the scope of their responsilsliteking into account
competitive market compensation paid by other corigsafor similar positions and recognizing coslivig considerations. Prior to making
recommendations and determinations, the Compens@timmmittee reviews each executive’s:

* historical pay levels
e past performance; ar
» expected future contribution

The Compensation Committee does not use any planticwices or formulae to arrive at each exectgivecommended pay level.

Equity Awards.We also use long-term incentives in the form otktoptions. Employees and executive officers gdlyeraceive stock
option grants at the commencement of employmenpeanddically receive additional stock option ggriypically on an annual basis. We
believe that stock options are instrumental inrafig the long-term interests of the Company’s erygés and executive officers with those of
the stockholders because such individuals realimesgnly if the stock price increases. Stock opstialso help to balance the overall executive
compensation program, with base salary providiraytsierm compensation and stock options rewardi@getives for long-term increases in
stockholder value.

Options are generally granted through our June Z@Mpensatory Stock Option Plan that authorizes gsant options to purchase
shares of common stock to our employees, direcam consultants. The Compensation Committee revéawd approves stock option awards
to executive officers in amounts that are based gpreview and assessment of:

* competitive compensation da
* individual performance
» each executiV's existing lon-term incentives; an
* retention consideration
Periodic stock option grants are made at the discref the Compensation Committee to eligible esgpks and, in appropriate
circumstances, the Compensation Committee considenecommendations of members of management,asutite Chief Executive Officer.
In 2008, each named executive officer was awartk ptions in the amounts indicated in the sectintitied Grants of Plan-Based Awards.

Stock options are granted with an exercise pricgkp the fair market value of our common stocktmnday of grant and typically vest rata
over a three year period.
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Section 162(m) Policy

Section 162(m) of the Internal Revenue Code litthiestax deductibility by a corporation of compermain excess of $1 million paid to
its Chief Executive Officer and any other of itsifanost highly compensated executive officers. Hmvecompensation which qualifies as
“performance-based” is excluded from the $1 millionit if, among other requirements, the compemsais payable only upon attainment of
pre-established, objective performance goals uaggan approved by the corporation’s stockholders.

It is our policy to qualify, to the extent reasolg@tur executive officers’ compensation for deéhility under applicable tax law.
However, we intend to retain the flexibility necaigsto provide total cash compensation in line witmpetitive practice, our compensation
philosophy, and our best interests. It thereforg fmam time to time pay compensation to our exeautfficers that may not be deductible.

Compensation Committee Report

The Compensation Committee of the Board is compo$#uree independent directors as defined undeMarketplace Rules of The
Nasdag Capital Marke“Nasdaq"). The Compensation Committee operatesnmaeitten charter adopted by the Board. The membgthe
Compensation Committee are David Hung, Michael Righ, and Scott Seaman. We believe that each mevhber Compensation Committ
meets the director independence requirements ghtifothe applicable Securities and Exchange Casimin (“Commission”yules and Nasdi
Marketplace Rules.

The Compensation Committee administers Opexa’s 408¢ Compensatory Stock Option Plan; reviews corsa@on components to be
provided to Opexa’s officers, employees, and cdaats; grants options to purchase common stockestdcted stock to Opexa’s officers,
employees, and consultants; and reviews and makesimendations to the Board regarding all formsoofipensation to be provided to the
members of the Board. The Compensation Committkevies it has fulfilled its responsibilities undes charter for the fiscal year ended
December 31, 2008.

The Compensation Committee has reviewed and disdube Compensation Discussion and Analysis rediyeltem 402(b) for the
fiscal year ended December 31, 2008 with managerBased upon this review and discussion, the CosgigEim Committee recommended to
the Board that the Compensation Discussion andyAisabe included in Opexa’s Annual Report on FofrKlfor the fiscal year ended
December 31, 2008.

Submitted by the Compensation Committee of the Boakrof Directors of Opexa Therapeutics, Inc.
David Hung, Michael S. Richman, Scott B. Seaman
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Executive Officer Compensation
Summary Compensation Tab

The following tables set forth certain informatimygarding our CEO and each of our most highly-campted executive officers whose

total annual salary and bonus for the fiscal yeading December 31, 2008 and 2007 exceeded $100,000

Other
Compensatior Options
Salary Bonus Awards Total
Name and Principal Position Year $) $) $® D $)
Neil K. Warma® 200¢ 195,10/ — 62,487 72,86¢ 330,45t
CEO, President, Directc 2007 — — — — —
David B. McWilliams® 200¢ 148,95¢ — — 700,05¢ 849,01¢
CEO, President, Directt 2007 275,00(® — — 411,80 686,80
Jim C. Williams® 200¢ 225,75(® — — 161,46t 387,21¢
Chief Operating Officer 2007 225,75(© — — 449,02 674,77:
Lynne Hohlfeld® 200¢€ 175,00(40 — — 135,13! 310,13!
CFO and Secretary 2007 175,000 — — 102,70 277,70(
Donna R. RIill® 200¢ 141,88(Y — — 110,40: 252,28t
Senior V.P. of Operatior 2007 137,94( 10,00( — 234,59t 382,53(
(1) Served as president and chief executive officezesitune 200¢
(2) Served as president and chief executive officenffugust 2004 to June 20(
(3) Served as an executive officer from June 2007 bylzgy 2009
(4) Served as chief financial officer from June 200&/March 2009
(5) Named as an executive officer in June 2(
(6) Other compensation includes costs of moving anghéeary housing
(7) Reflects the dollar amount recognized for finanstatement reporting purposes for the year endegmber 31, 2008 in accordance w

(8)
(9)

(10)

(11)

FAS 123(R) (but disregarding forfeiture estimateated to service-based vesting conditions) anzhraingly, includes amounts from
options granted prior to 200

Mr. McWilliams’ salary was increased to $288,750 effective ApriddQ7. However, the increase in salary was acdouédot paid. As

of December 31, 2008, the outstanding amount duevdwilliams was $17,18¢

Dr. Williams’ salary was increased to $237,@3&ctive April 1, 2007 and to $248,890 effectivprih1, 2008. However, the increase in
salary was accrued but not paid. As of Decembe08, the outstanding amount due Dr. Williams $28,643. On February 6, 2009,
Dr. Williams exchanged the outstanding salary dweaffully vested stock option to purchase 28,8%%as of Opexa common stock at an
exercise price of $0.47 per she

Ms. Hohlfelc's salary was increased to $183,750 effective Apr@007 and to $192,938 effective April 1, 2008wdwer, the increase
salary was accrued but not paid. As of DecembeQ8, the outstanding amount due Ms. Hohlfeld $2#&203.

Ms. Rill’s salary was increased to $151,114 effective Aprdl008. However, the increase in salary was addouénot paid. As ¢
December 31, 2008, the outstanding amount due Mavas $8,396. On February 6, 2009, Ms. Rill exoped the outstanding salary ¢
for a fully vested stock option to purchase 8,39&res of Opexa common stock at an exercise priéed@fper share
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Executive Employment Agreemen

The Company entered into a three year employmeetagent on June 16, 2008 with Neil K. Warma purst@awhich he will serve as
president and chief executive officer. Pursuanb&agreement, Mr. Warma is paid $285,000 for itis¢ ivelve month period, $335,000 for 1
second twelve month period and $385,000 for threl tiwelve month period. In addition, Mr. Warma igided to the following: (i) an annual
cash bonus of up to 50% of his base salary baseil mgestones to be agreed upon; (ii) a one-timanat of $50,000 cash and 25,000 shares
of the Company’s common stock to be issued if ahdmthe closing bid price of the Company’s comntoglsequals or exceeds $4.00 for
twenty consecutive trading days; and (iii) a tearygtock option to purchase 250,000 shares of camstoxk with an exercise price of $1.01
per share that vests 50,000 shares immediatelyhanblalance quarterly in equal amounts over theeesy In addition, the Company provided
Mr. Warma with relocation assistance and the Comigastandard benefits and insurance coverage axajgnprovided to its management. If
employment is terminated by the Board without catre Warma will receive 12 months base salary plymyment equal to 30% of base
salary and including any earned but unpaid bomuadtition, vesting of stock options will accelerat full if the effective date of the
termination is at least two years after commenceémeemployment or vesting will be acceleratedddwelve month period if termination is
prior to two years of employment. Upon the effeetigss of a change in control, Mr. Warma will reeei® months of salary and a payment
equal to 45% of base salary. All vesting of optiwrilsaccelerate in full.

The Company entered into a one year employmeneaget with Donna Rill on May 9, 2008, effective Agdr, 2008 through March 31,
2009, at an annual salary of $151,114 pursuanhiohwMs. Rill served as vice-president of operatiohthe Company. On January 16, 2009
Ms. Rill was promoted to senior vice presidenthaf Company at an annual salary of $200,000. Théoyment agreement may be terminated
at any time voluntarily by her or without causethg Board. If employment is terminated by the Boaitthout cause, Ms. Rill will receive six
months base salary and any and all stock opticanrstgd to Ms. Rill prior to termination will be aderated for a twelve month period. Ms. Rill
shall have one year to exercise any vested staidngp In the event of a change of control, any alhdtock options granted to Ms. Rill pritar
such change of control will be accelerated to bexwasted and Ms. Rill shall have one year to egerany vested stock options.

Grants of Plan Based Awards in 2008
The following table presents each grant of stodiomg in 2008 to the individuals named in the sumynmt@mpensation table above.

Number of
Securities Exercise Price Grant Date
Underlying Fair Value of

of Option

Name Grant Date Options Awards Options
Neil K. Warma 06/16/0¢ 250,00(® $ 1.01 $ 216,86t
David B. McWilliams 05/06/0¢ 8,70(@ $ 1.0¢ $ 7,95
06/26/0¢ 39,00(® $ 1.17 $ 39,13
Jim C. Williams 05/06/0¢ 10,30(@ $ 1.0¢ $ 9,411
06/26/0¢ 23,00(® $ 1.17 $ 23,07¢
Lynne Hohlfeld 05/06/0¢ 8,00(® $ 1.0¢ $ 7,31
06/26/0¢ 21,00(© $ 1.17 $ 21,07
Donna R. Rill 05/06/0¢ 3,00(® $ 1.0¢ $ 2,741
06/26/0¢ 33,00( $ 1.17 $ 33,11

(1) 50,000 options vest upon date of grant, balan@90f000 options vest quarterly over three ye
(2) Accelerated vesting on 6/16/2008 upon retiremearhfthe Company

(3) Vestimmediately on date of grai

(4) Fully vested at 12/31/200
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(5) Accelerated vesting on 2/13/2009 upon retiremenhfthe Company
(6) 17,500 shares forfeited upon departure from the iy in March 200¢
(7) Vest quarterly over three years from date of gt

Each of the options in the foregoing table was g@winder the Company’s June 2004 Compensatork Stption Plan.

Outstanding Equity Awards at Fiscal Year-End

Option Awards

Number of
Securities Number of
Underlying Securities Option
Unexercise( Underlying Exercise Option
Unexercised Expiration
Options (#) Options (#) Price
Name Exercisable Unexercisabl¢ ($) Date
Neil K. Warma 83,33¢ 166,66¢ 1.01 06/16/1¢
David B. McWilliams 37,00( — 30.0¢ 08/31/0¢
5,00( — 30.0(¢ 01/21/1(
120,00( — 5.0C 05/02/1¢
41,00( — 5.47 06/18/1°
8,70( — 1.0¢ 05/06/1¢
39,00( — 1.17 06/26/1¢
5,00( 5,00( 1.17 06/26/1¢
Jim C. Williams 12,50( — 30.0(¢ 11/06/0¢
9,37¢ 3,12¢ 7.0C 12/05/1(
28,58 14,29: 5.0C 04/20/1¢
10,00( 20,00( 5.47 06/18/1°
10,30( — 1.0¢ 05/06/1¢
3,83: 19,167 1.17 06/26/1¢
Lynne Hohlfeld 15,00( 7,50(C 5.0C 04/20/1¢
8,33: 4,167 8.2t 07/12/1¢
10,66° 21,33 5.47 06/18/1°
8,00( — 1.0¢ 05/06/1¢
3,50( 17,50( 1.17 06/26/1¢
Donna R. Rill 6,00( — 30.0(¢ 11/06/0¢
4,50( 1,50( 7.0C 12/05/1(
15,581 7,79 5.0C 04/20/1¢
10,66" 21,33¢ 5.47 06/18/1°
3,00( — 1.0¢ 05/06/1¢
5,50( 27,50( 1.17 06/26/1¢
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Director Compensatior

The following table presents summary informationtfe year ended December 31, 2008 regarding tmgensation of the noemploye:!
members of our board of directors. Mr. Jorden wagsoated to the board on August 12, 2008. Mr. Baiksigned from the board effective
December 10, 2008 and Mr. Randall resigned fronbteed effective February 19, 2009.

Restricted
Fees Earnet Stock anc
. Options
%rgsls% Awards Total
Name ) ®® $)
Gregory H. Bailey? — 0 72,96¢  72,96¢
David Hung® —) 93,077 93,071
David E. Jordeff) — @ 10,87 10,87°
David B. McWilliams®) — 7,36 7,367
Lorin J. Randal® 27,00( 22,69¢ 49,69¢
Michael S.Richmari® — O 70,48¢  70,48¢
Scott B. Seama? — O 69,63(  69,63(

(1) Reflects the dollar amount recognized for fitiahstatement reporting purposes for the year @mecember 31, 2008 in accordance with
FAS 123R (but disregarding forfeiture estimateatesl to service-based vesting conditions) and,rdetgly, includes amounts from
options granted prior to 2006. See the informa#ippearing under the heading entitled “Stock Optanmg Warrants” in footnote number
11 to our consolidated financial statements indluae part of our Annual report on Form 10-KSB for year ended December 31, 2006
for certain assumptions made in the valuation dibog granted in the years ended December 31, 20@%, and 200+

(2) 50,000 option awards outstanding at fiscal year

(3) In exchange for board compensation fees du@08Blshares of restricted common stock were isendday 5, 2008; of which 13,300
shares of common stock vested on the date of grahthe balance of 17,700 restricted shares werestoon December 31, 2008,
however since Dr. Bailey resigned from the boardecsember 10, 2008, the 17,700 shares were falf¢

(4) 55,000 option awards outstanding at fiscal year

(5) In exchange for board compensation fees due, 3588fs of restricted common stock were issued ay 312008; of which 12,4C
shares of common stock vested on the date of grahthe balance of 19,500 restricted shares vest&kecember 31, 200

(6) 20,000 shares of common stock underlying optioristanding at fiscal year en

(7)  Mr. Jorden, Mr. Richman and Mr. Seaman eletbeskchange board compensation fees due as of Mered3t, 2008 for stock options on
February 6, 2009. Stock options equal to one sblatemmon stock for each dollar due, fully vestaed axercisable for a term of ten
years were granted to Mr. Jorden, Mr. Richman and3daman at an exercise price of $ $0.47 per s

(8) 10,000 shares of common stock underlying optionstanding at fiscal year en

(9) 30,000 shares of common stock underlying optioristanding at fiscal year en

(10) 66,400 shares of common stock underlying optionistanding at fiscal year en

(11) 66,900 shares of common stock underlying optionistanding at fiscal year en

No options were exercised during the fiscal yeaeenDecember 31, 2008.
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The following table presents the fair value of egcdint of stock options in 2008 to non-employee toers of our board of directors,
computed in accordance with FAS 123R:

Number of

Exercise
Securities Grant Date

Underlying Price of
Option Fair Value
Name Grant Date Options Awards of Options
Gregory H. Bailey 06/26/0¢ 10,00( $ 1.17 $ 9,82
David Hung 06/26/0¢ 10,00( $ 1.17 $ 9,82
David E. Jordel 08/19/0¢ 20,00( $ 1.5 $ 26,10¢
David B. McWilliams 06/26/0¢ 10,00( $ 1.17 $ 9,82¢
Lorin J. Randal 06/26/0¢ 10,00( $ 1.17 $ 9,82
Michael S. Richmau 05/06/0¢ 11,40( $ 1.0¢ $ 10,417
06/26/0¢ 10,00( $1.17 $ 9,82
Scott B. Seama 05/06/0¢ 11,90( $ 1.0¢ $ 10,87
06/26/0¢ 10,00( $1.17 $ 9,82

Compensation of Directors

Mr. Warma who is a director and an officer doesnective any compensation for his services as abwaeof our board of directors. We
reimburse our directors for travel and lodging exg@s in connection with their attendance at boaddcammittee meetings. In summary,
Board members receive the following fees:

Annual retaine $12,00(
For each Board meeting attended in pel $ 1,50(
For each Board meeting attended that is held dweetelephon: $ 75C
For each nc-chair committee member for each committee meetitemdec $ 75C
For each committee meeting attended by the chdiradfcommittee $ 1,00(

In addition, on June 26, 2008 Dr. Hung, Mr. McWattis, Mr. Randall, Mr. Richman and Mr. Seaman waahegranted a ten year option
to purchase 10,000 shares of our common stock encisg price of $1.17 of which 5,000 shares vestéaiately and 5,000 shares will vest on
the first anniversary of the date of grant. On Astglf, 2008, Mr. Jorden was granted an initialytesr option to purchase 20,000 shares of our
common stock at an exercise price of $1.55.

In January 2009, the board elected to suspendpagshents for board compensation for the first sbnths of 2009.

ITEM 12. SECURITY OWNERSHIP OF CERTAIN BENEFICIAL OWNERS AND MANAGEMENT AND RELATED
STOCKHOLDER MATTERS.

The following table sets forth, as of March 13, 20the number and percentage of outstanding sbéms common stock owned by:
(a) each person who is known by us to be the baakéiwner of more than 5% of our outstanding skafecommon stock; (b) each of our
directors; (c) the named executive officers asraefiin Item 402 of Regulation S-K; and (d) all emtrdirectors and executive officers, as a
group. As of March 23, 2009, there were 12,245 @%#res of common stock issued and outstanding.

Beneficial ownership has been determined in acecm&avith Rule 13d-3 under the Exchange Act. Undisrrule, certain shares may be
deemed to be beneficially owned by more than omsgpe(if, for example, persons share the powepte vr the power to dispose of the
shares). In addition, shares are deemed to beibmtigfowned by a person if the person has thhtrig acquire shares (for example, upon
exercise of an option or warrant) within 60 dayshaf date as of which the information is providedcomputing the percentage ownership of
any person, the amount of shares is deemed tadi@¢he amount of shares beneficially
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owned by such person by reason of such acquigitiis. As a result, the percentage of outstandireges of any person as shown in the
following table does not necessarily reflect thespa’s actual voting power at any particular date.

To our knowledge, except as indicated in the fot®mdo this table and pursuant to applicable conityipnoperty laws, the persons

named in the table have sole voting and investpewer with respect to all shares of common stodwshas beneficially owned by them.

Number of Share: Percentage ¢
Name and Address of Beneficial Ownef) Owned Class
Beneficial Owners of more than 5%:
Albert and Margaret Alkek Foundatiéh 1,260,21®) 9.999%
LBI Group Inc.® 1,285,430 9.99%
Charles E. Sheed$ 1,058,10(" 8.3(%
SF Capital Partners Lté) 851,5149 6.6E%
Alkek & Williams Ventures Ltd20) 812,631V 6.42%
Officers and Directors:
David E. Jordel 1,003,5412 7.91%
Scott B. Seama@® 984,37413) 7.71%
David B. McWilliams 269,09414) 2.159%
David Hung 112,11(19 *
Neil K. Warma 106,04:16) *
Michael S. Richmal 90,65(7 *
Donna R. Rill 76,00¢18) *
All directors and executive officers as a grougpérsons)** 2,641,829 19.61%

*

(1)
()

3)

Indicates less than 1

Unless otherwise indicated, the mailing addregt@beneficial owner is c/o Opexa Therapeutics, &35 North Crescent Ridge Driv
The Woodlands, Texas 773¢

This information is based on the Schedule 13filgd with the SEC on March 13, 2008, by Albertldviargaret Alkek Foundation (the
“Foundation”), Alkek & Williams Ventures, Ltd. (“igures”), Scott Seaman, DLD Family Investments, |.B@d the other reporting
persons named therein the (“Foundation 13D”) ahéroihformation available to the company. The Fatiwth acts through an
investment committee of its board of directors, aithincludes Mr. Daniel Arnold, Mr. Joe Bailey, Mscott Seaman and Ms. Randa
Duncan Williams. Mr. Seaman is the executive doeof the Foundation and chairman of the investnsemmittee. The investment
committee has sole voting and investment power all@f the shares of common stock beneficially ediby the Foundation. However,
pursuant to the Foundation 13D, neither the exeeuirector nor any member of the investment cotemimay act individually to vote
or sell shares of common stock held by the Fouadatherefore, the Foundation has concluded thatdigidual committee

member is deemed to beneficially own, within theamieg of Rule 13d-3 of the Exchange Act, any shafesmmon stock held by the
Foundation solely by virtue of the fact that hesbe is a member of the investment committee. Aaldlitly, pursuant to the Foundation
13D, the Foundation has concluded that becaus&&éman, in his capacity as executive director airgtan of the investment
committee, cannot act in such capacity to votesirshares of common stock held by the Foundatithout the approval of the
investment committee, he is not deemed to bend#fidan, within the meaning of Rule 13d-3 of thedBange Act, any shares of
common stock held by the Foundation by virtue sfgasition as executive director or chairman ofitivestment committee. The maili
address of the beneficial owner is 1100 Louisighate 5250, Houston, Texas 770

Consisting of: (i) 22,222 shares of common stoctanlying Series C Warrants exercisable at $30.0&Ipare, (ii) 85,379 shares
common stock underlying an April 2006 Warrant, &iigl250,000 shares of common stock underlyingi€eE Warrants. Excludes
164,621 shares of common stock underlying
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(4)

()

(6)

(7)

(8)

(9)

April 2006 Warrant and 135,951 shares of Compamyroon stock underlying a Series F Warrant becawes€&dlindation is contractual
prohibited from exercising either of these warrdotthe extent that it would beneficially own incess of 9.999% of the total number of
issued and outstanding shares of common stocksaftdr exercise. Pursuant to the Foundation 130k dkedation and other reporting
persons named therein may be deemed to constigrup for purposes of Section 13(d) or Sectiorg)L8f the Exchange Act. However,
the Foundation, Ventures, Chaswil, Ltd., and Mar8an expressly disclaim (i) that, for purposeseiiti®n 13(d) or Section 13(g) of the
Exchange Act, they are a member of a group withaeisto securities of the Company held by DLD Faritivestments, LLC,

Mr. Arnold, Mr. Bailey or Ms. Williams and (ii) thahey have agreed to act together with DLD Farmilyestments, LLC, Mr. Arnold,
Mr. Bailey or Ms. Williams as a group other thardascribed in the Foundation 13D. Therefore, thisschot include the following
securities: (i) 333,333 shares of common stock hgl®LD Family Investments, LLC; (ii) 17,778 shascommon stock underlying
Series C warrants exercisable at $30.00 per sleddebly DLD Family Investments, LLC; (iii) 110,00@ares of common stock underly
a Warrant held by DLD Family Investments, LLC; (800,000 shares of common stock underlying SeriesiEants held by DLD
Family Investments, LLC; (v) 59,121 shares of commtock underlying Series F warrants; (vi) 26,68&res of common stock held by
Mr. Arnold; (vii) 8,889 shares of common stock unigieg Series C warrants exercisable at $30.00spare held by Mr. Arnold;

(viii) 10,000 shares of common stock underlying ar¥éint held by Mr. Arnold; (ix) 10,000 shares ofrcoon stock held by Mr. Bailey;
(x) 5,000 shares of common stock underlying a Weihald by Mr. Bailey; (xi) 416,537 shares of commstock held by Ventures;

(xii) 18,223 shares of common stock underlying & warrants exercisable at $30.00 per sharebyelbntures; (xiii) 125,000 shares
of common stock underlying a Warrant held by Veasyxiv) 200,000 shares of common stock underl@ages E warrants held by
Ventures; (xv) 52,870 shares of common stock ugaeylSeries F warrants held by Ventures; (xvi) $3,6hares of common stock held
by Mr. Seaman; (xvii) 5,334 shares of common stadterlying Series C warrants exercisable at $3pedGhare held by Mr. Seaman;
(xviii) 7,500 shares of common stock underlying arvént held by Mr. Seaman; (xix) 10,000 sharesofimon stock underlying Series
warrants held by Mr. Seaman and (xx) 15,105 shafreemmon stock underlying Series F warrants hgltb. Seaman. The information
in this footnote is primarily based on the Founmiatl3D and other information provided to

Lehman Brothers Holdings Inc. exercises sole vaging dispositive power over all of the shares oficmn stock beneficially owned |
LBI Group Inc. The information in this footnotepsimarily based on information reported on the Sicthe 13G filed with the SEC on
August 19, 2008 by LBI Group Inc. The mailing adssref the beneficial owner is 399 Park Avenue, Nark, NY 10022.

Consisting of 609,758 shares of common stock upioheriSeries F Warrants. Excludes 65,917 shareoofgany common stoc
underlying Series F warrants that LBl Group Inaastractually prohibited from exercising to theet that it would beneficially own in
excess of 9.999% of the total number of issuedoanstanding shares of common stock after such e

Charles E. Sheedy exercises sole voting and disgogiower over all of the shares of common stoehkdficially owned. The informatic
in this footnote is primarily based on informati@ported on the Schedule 13G filed with the SE@wogust 22, 2008 by Charles E.
Sheedy. The mailing address of the beneficial 0Ms809 Fannin Street, Suite 2907, Houston, Tex&4.0.

Consisting of: (i) 50,000 shares of common stoofeutying a Warrant; (ii) 150,000 shares of commimtls underlying Series

warrants; and (iii) 304,054 shares of common stoukerling Series F warran

Michael A. Roth and Brian J. Stark exercise joiating and dispositive power over all of the sharesommon stock beneficially ownt
by SF Capital Partners Ltd., but Messrs Roth aadkStisclaim beneficial ownership of such shardse ihformation in this footnote is
primarily based on a Schedule 13G reported withfSBE€ on February 17, 2009 and other informatiowiges to us. The mailing addre
of SF Capital Partners Ltd. is c/o Stark Offshoransigement, LLC, 3600 South Lake Drive, St. Franis53235.

Consisting of 500,000 shares of common stoskable upon the exercise of a Warrant dated AfriR006 held by SF Capital Partners
Ltd.
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(10)

(11)

(12)

(13)

(14)
(15)
(16)
(17)

(18)
(19)

Chaswil, Ltd. is the investment manager of Ventaned holds voting power and investment power wadpect to Company securiti
held by Ventures pursuant to a written agreemerdtt8. Seaman is a principal of Chaswil, Ltd. &ad shared voting power and shared
investment power over all of the shares of commoaoksbeneficially owned by Ventures. The informatia this footnote is primarily
based on the Foundation 13D and other informatiomiged to us. The mailing address of the bendfamimer is 1100 Louisiana, Suite
5250, Houston, Texas 770(

Consisting of: (i) 18,223 shares of commonrtistenderlying Series C warrants exercisable at@Bper share; (ii) 125,000 shares of
common stock underlying a Warrant, (iii) 200,00@r&s of common stock underlying Series E warramds(&) 52,870 shares of
common stock underlying Series F warra

Consisting of: (i) 60,000 shares of shares of comstock underlying warrants; (ii) 102,500 sharesafiimon stock underlying Series
warrants; (iii) 270,000 shares of common stock ulydey Series F warrants; and (iv) 13,547 sharesosimon stock underlying stock
options.

Consisting of: (i) 90,150 shares underlying stopkans;; (ii) 18,223 shares of common stock undegyseries C warrants exercisable
$30.00 per share held by Ventures; (iii) 125,008reb of common stock underlying the Warrants hgl#éntures; (iv) 200,000 shares of
common stock underlying Series E warrants held bgtufres; (v) 52,870 shares of common stock undeyl@eries F Warrants held by
Ventures; (vi) 5,334 shares of common stock undwegleries C warrants exercisable at $30.00 peeshai) 7,500 shares of common
stock underlying the Warrants; (viii) 10,000 shasésommon stock underlying Series E warrants; @jdL5,105 shares of common
stock underlying Series F warrants. (See footnOtéod additional discussion of the information &®th in clauses (i) through (v) of the
preceding sentence.) Pursuant to the Foundation thBbdoes not include the following shares whith Seaman has determined he ¢
not have beneficial ownership or disclaimed bemafimwnership: (i) 902,618 shares of common stoelkl by the Foundation; (ii) 22,223
shares of common stock underlying Series C warmescisable at $30.00 per share held by the Fdiomddiii) 250,000 shares of
common stock underlying a Warrant held by the Fatiod; (iv) 250,000 shares of common stock undedyseries E warrants held by
the Foundation and (v) 250,000 shares of commarkstoderlying Series F warrants held by the Founda{See footnote 3 for
additional discussion of the information set farttclauses (i) through (v) of the preceding sententhe mailing address of the benefi
owner is 1100 Louisiana, Suite 5250, Houston, T&02.

Consisting of: (i) 255,700 shares of commatlstunderlying stock options and (ii) 6,968 sharesommon stock underlying Series C
warrants exercisable at $30.00 per sh

Consisting of: (i) 15,105 shares of commortlstonderlying Series F warrants and (ii) 50,000eb@f common stock underlying stock
options.

Consisting of (i) 3,021 shares of common stock dydey Series F warrants; and (ii) 100,001 shafesoonmon stock underlying stor
options.

Consisting of 90,650 shares of common stock unggylgtock options

Consisting of 73,399 shares of common stock unierlgtock options

Consisting of: (a) the following held by Mr. Jord@n60,000 shares of shares of common stock uyiderwarrants; (ii) 102,500 shares
common stock underlying Series E warrants; (iiip D0 shares of common stock underlying Seriesrfants; and (iv) 13,547 shares of
common stock underlying stock options; (b) thedwiing held by Mr. Seaman or which Mr. Seaman magédmmed to have voting and
investment power: (i) 90,150 shares underlyinglstigtions; (ii) 18,223 shares of common stock ulyiley Series C warrants exercisa
at $30.00 per share held by Ventures; (iii) 125,808res of common stock underlying the Warrants bglVentures; (iv) 200,000 shares
of common stock underlying Series E warrants hgl¥éntures; (v) 52,870 shares of common stock Uyider Series F Warrants held
Ventures; (vi) 5,334 shares of common stock undweglperies C warrants exercisable at $30.00 peeshdi) 7,500 shares of common
stock underlying the Warrants; (viii) 10,000 shasésommon stock underlying Series E warrants; @Jjdb7,975 shares of common
stock underlying Series F warrants; (c) the follogvheld by Mr. McWilliams (i) 255,700 shares of aowon stock underlying stock
options and (ii) 6,968 shares of our common staakenlying Series C warrants exercisable at $30e@Ghpare; (d) the following held by
Dr. Hung (i) 15,105 shares of common stock undegy$eries F warrants and (ii) 50,C

shares of common stock underlying stock optiond bglDr. Hung; (e) the following held by Mr. Warr
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(i) 3,021 shares of common stock underlying Sdfiegrrants and (ii) 100,001 shares of common stmtlerlying stock options held |
Mr. Warma; (f) 90,650 shares underlying stock amibeld by Mr. Richman and (g) 76,009 shares ofraomstock underlying stock
options held by Ms. Rill

ITEM 13. CERTAIN RELATIONSHIPS AND RELATED TRANSACTIONS, AND DIRECTOR INDEPENDENCE.
Certain Relationships and Related Transactions
None

Director Independence

Nominating
and
Corporate
Audit Governance
Director Independent® Committee Committee
David Hung X X
David E. Jordel X X X
David B. McWilliams
Michael S. Richmal X X
Scott B. Seama X X X
Neil K. Warma

(1) As defined by applicable SEC rule and the listitemdards of the Nasdaq Capital Marl

ITEM 14. PRINCIPAL ACCOUNTANT FEES AND SERVICES.

The following table presents the estimated aggeefgss billed and to be billed by Malone & Bail® for services performed during
last two fiscal years.

Years Ended
December 31,
2008 2007
Audit fees(1) $67,41°¢ $175,46¢
Tax fees 5,60( 3,50¢
All other fees 11,78t 15,37(

$84,80( $194,34:

(1) “Audit fee¢ include professional services rendered for (i)ahdit of our annual financial statements for tisedl years ende
December 31, 2007 and 2008, (ii) the reviews offitlencial statements included in our quarterlyorépon Form 10-Q for such
years and (iii) the issuance of consents and otiaters relating to registration statements filgaib.
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PART IV

ITEM 15. EXHIBITS FINANCIAL STATEMENT SCHEDULES.
(@ 1. Financial Statements of the Comp

INDEX TO FINANCIAL STATEMENTS

Audited Financial Statements for years ended Deceneb 31, 2008, 2007 and 2006 and the period from Jaawy 22, 2003
(Inception) through December 31, 2008

Report of Independent Registered Public Accourfimm F-1
Balance Sheets as of December 31, 2008 and F-2
State of Expenses for the Years Ended Decemb&08B, 2007 and 2006 a

the period from

January 22, 2003 (Inception) tgfoDecember 31, 20( F-3

Statement of Changes in Stockholders Equity fronudey 22, 2003 (Inception)

through December 31, 20! E-4
Statements of Cash Flows for the years ended Dezedih 2008, 2007 and 2006 and the period fromalgn@2, 2003 (Inception)

through December 31, 20! F-5
Notes to Financial Statemer F-6

2.  Financial Statement Schedu

The required information is included in the Condated Financial Statements or Notes thereto.

3. List of Exhibits

Exhibit 2.1

Exhibit 2.2

Exhibit 3.1

Exhibit 3.3

Exhibit 4.1

Exhibit 4.2

Exhibit 4.3

Exhibit 4.4

Exhibit 4.5

Stock Purchase Agreement effective as of May 54Z0@orporated by reference to Exhibit 2.1 to @@mpany’s Current
Report on Form -K filed June 4, 2004

Agreement and Plan of Reorganization (incorporateteference to Exhibit 2.1 to the Company’s Curfeaport on 8-K
filed October 8, 2004

Articles of Amendment and Restatement of the Aetiabf Incorporation (incorporated by referencesthibit 3.1 to the
Compan’s Current Report on Forn-K filed on June 19, 2006

Amended and Restated -laws (incorporated by reference to Exhibit 2.2hte Compan’s Registration Statement on Fc
10-SB (File No. 00-25513), initially filed March 8, 1999

Form of Common Stock Certificate (incorporated éference to Exhibit 2.3 to the Comp’s Registration Statement
Form 1(-SB (File No. 00-25513), initially filed March 8, 1999

Form of Series E Warrant (incorporated by referdndexhibit 4.3 to the Company’s Current Reportramm 8-K filed
December 20, 2007

Warrant Agent Agreement for Series E Warrant (ipooated by reference to Exhibit 4.3 to the Compai@tirrent Report
on Form K filed February 14, 2008

Form of Underwriters’ Warrant Agreement (incorpeby reference to Exhibit 4.4 to the Company’sr€utrReport on
Form &K filed February 14, 2008

Form of Underwriter Warrant to Acquire Warrants Agreement (incorpordigdeference to Exhibit 4.5 to the Comp’s
Current Report on Formr-K filed February 14, 2008
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Exhibit 10.1

Exhibit 10.2

Exhibit 10.3

Exhibit 10.4

Exhibit 10.5

Exhibit 10.6

Exhibit 10.7

Exhibit 10.12

Exhibit 10.13

Exhibit 10.14

Exhibit 10.17

Exhibit 10.18

Exhibit 10.19

Exhibit 10.20

Exhibit 10.21

Exhibit 10.22

June 2004 Compensatory Stock Option Plan (incotpdray reference to Exhibit B to the Company’s Diifre
Information Statement filed on June 29, 20(

Amended and Restated Employment Agreement datedl 1842006, between the Company and David McWili
(incorporated by reference to Exhibit 10.1 to thl@rpanys Quarterly Report on Form -QSB filed August 14, 2006

Amendment to Employment Agreement dated May 9, 2D88veen the Company and David McWilliams (incogped
by reference to Exhibit 10.1 to the Comp’s Quarterly Report on Form -Q filed May 13, 2008)

Employment Agreement dated May 9, 2008, betweerCtdmapany and Lynne Hohlfeld (incorporated by rafeeeto
Exhibit 10.2 to the Compa’s Quarterly Report on Form -Q filed May 13, 2008)

Employment Agreement dated May 9, 2008, betweerCtmapany and Jim C. Williams, Ph.D (incorporated by
reference to Exhibit 10.3 to the Comp’s Quarterly Report on Form -Q filed May 13, 2008)

Employment Agreement dated May 9, 2008, betweerCtmapany and Donna R. Rill (incorporated by refeecto
Exhibit 10.4 to the Compa’s Quarterly Report on Form -Q filed May 13, 2008)

Employment Agreement dated June 16, 2008, betwee@ompany and Neil K. Warma (incorporated by egfee tc
Exhibit 10.1 to the Compa’s Current Report on Forn-K filed on June 18, 2008

Form of Warrant Agreement (incorporated by refeestacExhibit 10.13 to the Compé’s Annual Report on Form -
KSB filed April 15, 2005)

License Agreement dated September 5, 2001 betee@dmpany and Baylor College of Medicine (incogted by
reference to Exhibit 10.14 to the Comp’s Annual Report on Form -KSB filed April 15, 2005)

Second Amended and Restated License AgreementJnitrersity of Chicago (incorporated by referencé&idibit 10.1
to the Compar’s Current Report on Forn-K filed August 3, 2007)

Form of Series C Common Stock Purchase Warranbifecated by reference to Exhibit 10.17 to FormZS#ed July
19, 2005)

Securities Purchase Agreement dated June 17, 3086chamong the Company and the Investors nameeirt
(incorporated by reference to Exhibit 10.18 to F@B-2 filed July 19, 2005)

Registration Rights Agreement dated June 17, 2§0tnld among the purchasers of common stock naneeelini
(incorporated by reference to Exhibit 10.19 to F@B-2 filed July 19, 2005)

Securities Purchase Agreement dated June 30, 308Bcbamong the Company and the purchasers of corstnok
named therein (incorporated by reference to ExiibiP0 to Form S-2 filed July 19, 2005)

Securities Purchase Agreement dated July 15, 20@ht among the Company and the Investors namegirthe
(incorporated by reference to Exhibit 10.21 to F@&B-2 filed July 19, 2005)

Registration Rights Agreement dated July 15, 200&rd among the Company and the Investors nameeirtt
(incorporated by reference to Exhibit 10.22 to F@&B-2 filed July 19, 2005)
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Exhibit 10.23

Exhibit 10.24

Exhibit 10.25

Exhibit 10.26

Exhibit 10.28

Exhibit 10.29

Exhibit 10.30

Exhibit 10.31

Exhibit 10.32

Exhibit 10.33

Exhibit 31.1*

Exhibit 32.1*

* Filed herewitt

License Agreement dated January 13, 2006 by thep@nynand Shanghai Institute for Biological Servi@iesorporated
by reference to Exhibit 10.23 to Amendment No. Eéom SE-2 filed February 9, 2006

Lease dated August 19, 2005 by the Company andMitlaukien (incorporated by reference to Exhilfit1B3 to the
Compan’s Annual Report on Form -KSB filed March 31, 2006

Form of Warrant Agreement issued to brokers in eation with 2005 offerings (incorporated by refereno Exhibit
10.25 to Amendment No. 2 to Form -2 filed April 11, 2006)

Purchase Agreement dated April 11, 2006 by and grtieen Company and the Investors named herein (iocated by
reference to Exhibit 10.1 to the Comp’s Current Report on Forn-K filed April 18, 2006).

Form of Warrant issued in connection with April B0thancing (incorporated by reference to Exhilfit3lto the
Compan'’s Current Report on Forn-K filed April 18, 2006).

Form of Broker Stock Purchase Warrant issued to MI2Bital Group LLC (incorporated by reference tdnibit 10.5 of
the Compan’s Current Report on Forn-K filed April 18, 2006).

Second Amended and Restated License Agreement diatied1, 2007 between the Company and the Uniyeo$
Chicago (incorporated by reference to Exhibit 1df.the Compan’'s Report on Form-K filed August 3,, 2007)

Unit Purchase Agreement dated August 8, 2008 (purated by reference to Exhibit 10.1 to the Com’s Current
Report on Form -K filed August 12, 2008)

Registration Rights Agreement dated August 8, A0 rporated by reference to Exhibit 10.2 to ther@any’s
Current Report on Formr-K filed August 12, 2008)

Form of Warrant issued in connection with Augus2@08 financing (incorporated by reference to EiHiB.3 to the
Compan’s Current Report on Forn-K filed August 12, 2008)

Certification of Chief Executive Officer and Chieinancial Officer pursuant to Section 302 of theb@aes-Oxley Act
of 2002.

Certification of Chief Executive Officer and Chieinancial Officer pursuant to Section 906 of theb&ae-Oxley Act
of 2002.
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Pursuant to the requirements of Section 13 or 1&{the Securities Exchange Act of 1934, the regigthas duly caused this report to be
signed on its behalf by the undersigned, therednlp authorized.

SIGNATURES
OPEXA THERAPEUTICS, INC.

By: /s/ NEIL K. WARMA
Neil K. Warma
President and Chief Executive Officer
(Principal Executive Officer)
Acting Chief Financial Officer
(Principal Financial and Accounting Officer)

Date: April 14, 200¢

Pursuant to the requirements of the SecuritiesoA&B34, this report has been signed below by dheviing persons on behalf of the
Registrant and in the capacity and on the datasdtet!.

Signature Title Date
/S/ NEIL K. WARMA President and Chief Executive Offic April 14, 2009
Neil K. Warma (Principal Executive Officer)

Acting Chief Financial Officer
(Principal Financial and Accounting Office

/S/ DAVID HUNG Director April 14, 2009
David Hung

/S/  DAVID E. JORDEN Director April 14, 2009
David Jorden

/S/ DAVID B. MCWILLIAMS Director April 14, 2009

David B. McWilliams

/S/ MICHAEL S. RICHMAN Director April 14, 2009

Michael Richman

/SI SCOTT B. SEAMAN Director April 14, 2009

Scott B. Seaman
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REPORT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

To the Board of Directors
Opexa Therapeutics, Inc.

(a development stage company)
The Woodlands, Texas

We have audited the accompanying balance she@pefa Therapeutics, Inc. (a development stage caypas of December 31, 2008
and 2007 and the related statements of expensasges in stockholders’ equity and cash flows ferytears ended December 31, 2008, 2007
and 2006 and the period from January 22, 2003 fiae) through December 31, 2008. These finant&#ements are the responsibility of
Opexa’s management. Our responsibility is to expeaesopinion on these financial statements basexdipaudits.

We conducted our audits in accordance with starsdairthe Public Company Accounting Oversight Bo@sdited States). Those
standards require that we plan and perform thetsitmobtain reasonable assurance about whetheptisolidated financial statements are free
of material misstatements. The Company is not requo have, nor were we engaged to perform, ait afids internal control over financial
reporting. Our audits included consideration oéintl control over financial reporting as a basisdesigning audit procedures that are
appropriate in the circumstances, but not for tigpse of expressing an opinion on the effectiveinéshe Company’s internal control over
financial reporting. Accordingly, we express notsopinion. An audit includes examining, on a tesib, evidence supporting the amounts
disclosures in the consolidated financial statesiefah audit also includes assessing the accouptingiples used and significant estimates
made by management, as well as evaluating the lbeeresolidated financial statement presentatioe. Welieve that our audits provide a
reasonable basis for our opinion.

In our opinion, the financial statements referredlbove present fairly, in all material respedts,¢onsolidated financial position of
Opexa as of December 31, 2008 and 2007 and thiksre$its operations and its cash flows for thangeended December 31, 2008, 2007 and
2006 in conformity with accounting principles geslgr accepted in the United States of America.

As discussed in Note 2 to the financial statemehtsaccompanying financial statements have bespeped assuming that Opexa will
continue as a going concern. Opexa requires stgmfiamount of cash in its operations and doesan# sufficient cash to fund its operations
for the next twelve months, which raises substhdtabt about its ability to continue as a goingaern. Management's plans regarding those
matters are also described in Note 2. The finastéements do not include any adjustments thattnggult from the outcome of this
uncertainty.

/sl MALONE & BAILEY, PC
www.malone-bailey.com
Houston, Texas

April 14, 2009
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OPEXA THERAPEUTICS, INC.
(a development stage company)

BALANCE SHEETS

December 31, December 31,
2008 2007
Assets
Current assett
Cash and cash equivale $ 1,243,18 $ 2,645,48.
Other current asse 86,70¢ 355,26t
Total current asse 1,329,89: 3,000,74:
Property & equipment, net accumulated depreciafddB47,244 and $614,079, respectiv 1,166,53! 1,370,64
Total asset $ 2,496,42. $ 4,371,39!
Liabilities and Stockholders Equity
Current liabilities:
Accounts payabl $ 482,83t $ 938,44.
Accounts payab—related partie 161,71 54,09
Accrued expense 199,27. 1,022,46:
Current maturity of loan payab 62,42 60,36(
Total current liabilities 906,24 2,075,35.
Long term liabilities:
Loan payabl¢ 102,77¢ 162,45¢
Total liabilities 1,009,02! 2,237,81l
Commitments and contingenci — —
Stockholder equity:
Convertible preferred stock, no par value, 10,000 $hares authorized, none issued
outstanding — —
Common stock, $0.50 par value, 100,000,000 shartbe@zed, 12,245,858 and 6,696,784
shares issued and outstand 6,122,88! 3,348,35
Additional paid in capita 84,929,48 76,498,05.
Deficit accumulated during the development si (89,564,97) (77,712,82)
Total stockholder equity 1,487,39 2,133,58!
Total liabilities and stockholde’ equity $ 2,496,42. $ 4,371,39

See accompanying summary of accounting policiesnatek to financial statements
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Research and developmt
General and administrati\
Depreciatior
Loss on disposal of ass¢
Operating los!
Interest incomt
Other income and expense,
Gain on derivative liability
Gain on extinguishment of de
Interest expens
Net loss

Basic and diluted loss per sh:
Weighted average shares outstanc

OPEXA THERAPEUTICS, INC.
(a development stage company)

STATEMENTS OF EXPENSES
Years ended December 31, 2008, 2007 and 2006 and th
Period from January 22, 2003 (Inception) to Decemlye31, 2008

Inception
through
2008 2007 2006 2008
$ 8,388,73 $ 13,071,85 $ 7,850,37. $ 62,146,27
3,341,41! 3,418,301 5,461,04 20,966,19
234,32! 232,95! 174,117 752,53!
2,831 13,19: 2,37¢ 498,33.
(11,967,30) (16,736,30) (13,487,91) (84,363,32)
100,23! 477,60! 688,29¢ 1,354,06.
34,90: (5,000 46,45( 106,90:-
— — 104,97¢ —
— 1,612,44i — 1,612,44i
(19,989 (16,109 (984) (8,275,04)
$(11,852,15)  $(14,667,36)  $(12,649,17)  $(89,564,97)
$ (112 $ (219 $ (2.35) N/A
10,551,32 6,696,78. 5,390,91 N/A

See accompanying summary of accounting policiesnatek to financial statements
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OPEXA THERAPEUTICS, INC.
(a development stage company)

STATEMENT OF CHANGES IN STOCKHOLDERS' EQUITY
Period from January 22, 2003 (Inception) through Deember 31, 2008

Common Stock Addi_tional Accumulated
Paid in
Shares Par Capital Deficit Total

Shares issued for ca 525,00( $ 262,50( $ (261,500 $ — $ 1,00
Shares repurchased and cance (170,629 (85,319 84,98¢ — (325)
Discount related tc

beneficial conversion featu — — 28,18( — 28,18(

warrants attached to de — — 28,18( — 28,18(
Net loss — — — (126,00 (126,007
Balances at December 31, 2( 354,37! 177,18 (120,157) (126,007) (68,96¢)
Shares issued fo

cash 2,25( 1,12¢ 7,87¢ — 9,00(

services 206,50( 103,25( 745,75( — 849,00(

license 24,26¢ 12,13t 414,94( — 427,07"

reverse merger with Sporti 99,74( 49,87( (197,60 — (147,73)

acquisition of Opex 250,00 125,00 23,625,00 — 23,750,00

additional shares attached to convertible 16,10( 8,05( 280,31t — 288,36t

conversion of convertible not 60,75( 30,37¢ 217,99! — 248,37(
Shares cancelle (8,000 (4,000 4,00( — —
Discount related tc

beneficial conversion featu — — 855,84 — 855,84¢

warrants attached to de — — 1,848,50: — 1,848,50:
Option expens — — 123,33: — 123,33
Net loss — — — (31,411,73) (31,411,73)
Balances at December 31, 2( 1,005,98. 502,99:. 27,805,80 (31,537,73) (3,228,94)
Shares issued fo

cash, net of offering cos 389,45: 194,72! 5,151,49. — 5,346,21

convertible deb 611,02t 305,51: 7,343,93: — 7,649,441

debt 2,30( 1,15(C 159,85( — 161,00(

license 29,19« 14,597 1,853,78 — 1,868,38:

services 24,00( 12,00( 1,000,401 — 1,012,401
Discount related tc

beneficial conversion featu — — 831,94« — 831,94

warrants attached to de — — 1,433,10: — 1,433,10:
Option expens — — 2,487,74 — 2,487,74
Warrant expens — — 2,373,88: — 2,373,88!
Transition of warrants from equity instrumentsigbility instruments — — (10,658,49) — (10,658,49)
Net loss — — — (14,856,72) (14,856,72)
Balances at December 31, 2( 2,061,95! 1,030,97 39,783,45 (46,394,46) (5,580,03)
Shares issued fo

cash, net of offering cos 4,600,001 2,300,001 18,853,51 — 21,153,51

debt 34,82¢ 17,37« 162,62¢ — 180,00(
Option expens — — 2,749,61 — 2,749,61
Warrant expens — — 1,568,961 — 1,568,961
Net loss — — — (12,649,17) (12,649,17)
Balances at December 31, 2( 6,696,78: 3,348,35. 63,118,18 (59,043,63) 7,422,89
Cumulative change in derivative liabili — — 10,658,49 (4,001,82i) 6,656,671
Option expens — — 1,876,10. — 1,876,10.
Warrant expens — — 845,27! — 845,27!
Net loss — — — (14,667,36) (14,667,36)
Balances at December 31, 2C 6,696,78 3,348,35 76,498,05 (77,712,82) 2,133,58!
Shares issued fo

cash, net of offering cos 5,503,87. 2,751,93 5,899,64. — 8,651,57!

services 45,20( 22,60( 26,36: — 48,96¢
Issuance of warrants for ca — — 603,85( — 603,85(
Option expens — — 1,901,571 — 1,901,571
Net loss — — — (11,852,15) (11,852,15)
Balances at December 31, 2( 12,245,85 $6,122,88! $ 84,929,48 $ (89,564,97) $ 1,487,39

See accompanying summary of accounting policiesnatek to financial statements
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OPEXA THERAPEUTICS, INC.
(a development stage company)

STATEMENTS OF CASH FLOWS
Years ended December 31, 2008, 2007 and 2006 and th
Period from January 22, 2003 (Inception) to Decemlye31, 2008

Cash flows from operating activitit
Net loss
Adjustments to reconcile net loss to net cash usegerating
activities
Stock payable for acquired research and develop
Stock issued for acquired research and develop
Stock issued for servict
Stock issued for debt in excess of princi
Amortization of discount on notes payable due torars
and beneficial conversion featt
Unrealized gain on marketable securi
(Gain) on derivative liability
(Gain) on extinguishment of de
Depreciatior
Debt financing cost
Option and warrant expen
Loss on disposition of fixed asst
Changes in

Accounts payabl
Marketable securitie
Prepaid expenst
Accrued expense

Net cash used in operating activit

Cash flows from investing activitie
Purchase of property & equipme
Net cash used in investing activiti
Cash flows from financing activitie
Common stock and warrants sold for cash, net @frioff) costs
Common stock repurchased and canc
Proceeds from del
Repayments on notes paya
Net cash provided by financing activiti
Net change in cash and cash equival
Cash and cash equivalents at beginning of pe
Cash and cash equivalents at end of pe

Cash paid for

Income tax

Interest
NON-CASH TRANSACTIONS
Issuance of common stock to Sportan shareho
Issuance of common stock for accrued inte
Conversion of notes payable to common st
Conversion of accrued liabilities to common st
Conversion of accounts payable to note pay
Discount on convertible notes relating

—warrants

—beneficial conversion featu

—stock attached to not

2008

2007

2006

Inception
through
2008

$(11,852,15)

$(14,667,36)

$(12,649,17)

$(89,564,97)

— — 112,44( 112,44(
— — — 26,286,58
48,96 — — 1,910,36!

— — — 109,07

— — — 6,313,20!

— 25,91 (25,917 —

— — (104,97¢) —

— (1,612,44) _ (1,612,441
234,32 232,95 174,11° 752,53
— — — 365,91
1,901,57; 2,721,37: 4,318,558  13,926,49
2,831 13,19: 2,37¢ 498,33
(347,98 123,67 359,39’ 194,91;
— 2,926,18. (2,926,18) —
268,56: 117,61 (340,87) (503,379
(823,18 887,39: (105,24() 72,61
(10,567,06) _ (9,231,50) (11,185,44) (41,138,32)
(33,040 (255,41) (619,14)  (1,339,51)
(33,040 (255,41) (619,14)  (1,339,51)
9,255,42! — 2115352  35,765,16
— — — (325)

— 137,28 110,32; 8,102,19!
(57,615 (24,797) — (146,02)
9,197,81. 112,49  21,263,84  43,721,01
(1,40229)  (9,374,43) 9,459,24: 1,243,18
2,64548.  12,019,91 2,560,66! —
$ 124318 §$ 264548 $12,01991 $ 124318
$ — $ — $ — $ —
19,98« 16,10: 11,03¢ 47,12

— — — 147,73

— — — 525,51

— — — 6,407,98!

— — 180,00( 197,17¢

— — — 93,36

— — — 3,309, 79

— — — 1,715,97:

— — — 1,287,441

See accompanying summary of accounting policiesnabek to financial statements
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OPEXA THERAPEUTICS, INC.
(a development stage company)

NOTES TO FINANCIAL STATEMENTS

NOTE 1—SUMMARY OF ACCOUNTING POLICIES

Opexa Therapeutics, Inc. (“Opexa”) was incorporatetiexas in March 1991 as a bio-pharmaceuticalpaomg engaged in developing
autologous personalized cell therapies. Duringdtheelopment stage, Opexa acquired the worldwidm$e to technology developed at
Argonne National Laboratory, a U.S. Department oéigy Laboratory operated by the University of @gic (“Argonne”).This is an exclusiv
license to a stem cell technology in which adulttimotent stem cells are derived from monocytetamted from the patient’s own blood (the
“License”). A patent application was filed in Novbker 2003 with the United States Patent and Tradieedfegarding the technology involved
in the License.

In June 2004, PharmaFrontiers Corp. (“Pharma”) acgiired by Sportan United Industries, Inc. (“Sapf} in a transaction accounted
for as a reverse acquisition. Pharma’s shareholders issued 6,386,439 Sportan shares in exchand®® percent of the outstanding
common shares of Pharma. Immediately followingtthasaction, Sportan changed its name to Pharma& 888,838 shares were outstanding.

On October 7, 2004, Opexa acquired all of the antiihg stock of Opexa Pharmaceuticals, Inc., aityethit has the exclusive
worldwide license from Baylor College of Mediciredn individualized T-cell therapeutic vaccine, @&w ®, for the treatment of multiple
sclerosis (MS). The acquisition was accounted faten the purchase method, where all of Opexa Pltautiaals, Inc.’s assets were restated to
their fair market value on the acquisition datee P%0,000 shares of Opexa were valued at theirftienalue of $23,750,000 or $95.00 per
share. The results of operations for Opexa fromexdyer 6, 2004 through December 31, 2005 are indlirdthe Statements of Operations and
the Statements of Cash Flows.

The following table summarizes the estimated falues of the assets acquired and the liabilitissragd at the date of acquisition:

Current assel $ 55,381
Property, plant and equipment, | 639,16(
Acquired in process research and developr 23,991,12
Current liabilities assume (935,679
Total allocation of purchase pri $23,750,00

Management considered a number of factors in détergithe estimated fair value of $23,991,128 far &cquired in process research
and development, including the results of an inddpat valuation performed by a thipdrty valuation specialist. The purchase priceasgnt:
Opexa Pharmaceuticalisicomplete research and development programs #thhbt yet reached technological feasibility and ha alternative
future uses as of the acquisition date and, thexefeas expensed upon acquisition within our Codatdd Statements of Expenses.

Development Stage CompanyOpexa is considered to be in the Development siagkefined in Statement of Financial Accounting
Standards No. 7. Opexa has had no revenues to date.

Basis of PresentationIn June 2006, Opexa (i) changed its name to Opéeaapeutics, Inc. from Pharma and (i) effectedhe-fior-ten
reverse common stock split. All references to nunabeshares and per share amounts reflect sudhesypii it occurred on the first day of the
first period presented. The financial statememnttutfe the accounts of Opexa and its wholly-owndssiliary, Opexa Pharmaceuticals, Inc.
through December 31, 2006. All inter-company acteand transactions have been eliminated.
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OPEXA THERAPEUTICS, INC.
(a development stage company)

NOTES TO FINANCIAL STATEMENTS
Reclassifications Certain prior year amounts have been reclassifiedbhform with the current year presentation.

Use of Estimates in Financial Statement PreparatiarThe preparation of financial statements in confeymiith accounting principles
generally accepted in the United States of Ameaecgiires management to make estimates and assus it affect the reported amounts of
assets and liabilities, the disclosure of contingessets and liabilities at the date of the finahsatements, and the reported amounts of
revenues and expenses during the reporting pekittdal results could differ from those estimates.

Cash, Cash Equivalents and Marketable Securitieszor purposes of the statements of cash flows, egslvalents include all highly
liquid investments with original maturities of tlerenonths or less. Marketable securities includesitments with maturities greater than three
months but less than one year. The primary objestior the fixed income investment portfolio aguidity and safety of principal. Investme
are made with the objective of achieving the higha® of return consistent with these two objextivOpexa’s investment policy limits
investments to certain types of instruments isdiyethstitutions primarily with investment grade diteratings and places restrictions on
maturities and concentration by type and issuer.

Long-lived AssetsProperty and equipment are stated on the basistofical cost less accumulated depreciation. Dagtien is
provided using the straight-line method over tharested useful lives of the assets. Major renewaals improvements are capitalized, while
minor replacements, maintenance and repairs arg@th& current operations. Impairment lossesegerded on long-lived assets used in
operations when indicators of impairment are preaad the undiscounted cash flows estimated toebergted by those assets are less than th
assets’ carrying amount.

Income TaxesIncome tax expense is based on reported earnirigeeliacome taxes. Deferred income taxes reflexirtipact of
temporary differences between assets and lialsiliteognized for financial reporting purposes amthsamounts recognized for tax purposes,
and are measured by applying enacted tax ratdgeict & years in which the differences are expedttereverse.

Stock-Based CompensatiorOn January 1, 2006, Opexa began recording compengatpense associated with stock options and other
forms of equity compensation in accordance withedtent of Financial Accounting Standards No. 128Rare-Based Payment”, as
interpreted by SEC Staff Accounting Bulletin No.71®rior to January 1, 2006, Opexa had accountestdok options according to the
provisions of Accounting Principles Board Opinion.\25, “Accounting for Stock Issued to Employeesid related interpretations, and
therefore no related compensation expense wasdeddor awards granted with no intrinsic value. &padopted the modified prospective
transition method provided for under SFAS No. 128/, consequently, has not retroactively adjustsdits from prior periods. Under this
transition method, compensation cost associatdu stitck options recognized in the first quartefigifal 2006 includes the quarterly
amortization related to the remaining unvestedipof all stock option awards granted prior toukny 1, 2006, based on the grant date fair
value estimated in accordance with the originajsions of SFAS No. 123.
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OPEXA THERAPEUTICS, INC.
(a development stage company)

NOTES TO FINANCIAL STATEMENTS

The following table illustrates the effect on nesd and net loss per share if Opexa had appliehitealue provisions of FASB Statement
No. 123 to stoc-based employee compensation prior to Januaryd§:20

Inception
Through
2008

Net loss as reporte $(89,564,97)
Add: stock based compensation determined undensitrvalue metho 2,611,07.
Less: stock based compensation determined underaiaie based methc (4,417,37)

Pro forma net los $(91,371,27)

Research and DevelopmenResearch and development expenses include sal@l@ed employee expenses, clinical trial expenses
research expenses, consulting fees, and laboretdstg. All costs for research and development itietivare expensed as incurred. Opexa
expenses the costs of licenses of patents andakeqution of patents until the issuance of sut¢ara and the commercialization of related
products is reasonably assured. Research and gevetn expense for the years ended December 31, 2008, and 2006 was $8,388,734,
$13,071,856 and $7,850,373, respectively.

Accounting for Derivative Instruments. Statement of Financial Accounting Standard (“SFAS8) 133, “Accounting for Derivative
Instruments and Hedging Activities,” as amendeduires all derivatives to be recorded on the balatheet at fair value. Opexa’s derivatives
are separately valued and accounted for on ounbalgheet. Fair values for securities traded iroffen market and derivatives are based on
guoted market prices. Where market prices aregawtily available, fair values are determined usiragket based pricing models incorporating
readily observable market data and requiring judgraed estimates.

The pricing model Opexa used for determining failues of its derivatives is the Black-Scholes apfwicing model. Valuations derived
from this model are subject to ongoing internal ertérnal verification and review. The model useskatsourced inputs such as interest r:
exchange rates and option volatilities. Selectibthese inputs involves management’s judgment aag impact net income.

In December 2006, the FASB issued FASB Staff Rosiio. EITF 00-19-2, “Accounting for RegistrationyPnent Arrangements” (EITF
00-19-2). EITF 00-19-2 addresses an issuer’s acowufor registration payment arrangements. It #jgecthat the contingent obligation to
make future payments or otherwise transfer conataer under a registration payment arrangementthvenéssued as a separate agreement or
included as a provision of a financial instrumenbther agreement, should be separately recogrizédneasured in accordance with FASB
Statement No. 5, Accounting for Contingencies. @higlance in EITF 00-19-2 amends FASB StatementslB8, “Accounting for Derivative
Instruments and Hedging Activities”, and No. 158¢ctounting for Certain Financial Instruments withatacteristics of both Liabilities and
Equity”, and FASB Interpretation No. 45, “Guararsohccounting and Disclosure Requirements for Gotgas, Including Indirect Guarantees
of Indebtedness of Others”, to include scope exaegffor registration payment arrangements. EITA9 also requires additional disclosure
regarding the nature of any registration paymerstrgrements, alternative settlement methods, thénmoaxx potential amount of consideration
and the current carrying amount of the liabilifyany. EITF 00-19-2 is effective immediately fogistration payment arrangements and the
financial instruments subject to those arrangemtiratisare entered into or modified subsequenteaaitte of issue of this EITF. For registrat
payment arrangements and financial instrumentssuly those arrangements that were entered ifdotprthe issuance of this EITF, this is
effective for financial statements issued for flsggars beginning after December 15, 2006, andimtperiods within those fiscal years.
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OPEXA THERAPEUTICS, INC.
(a development stage company)

NOTES TO FINANCIAL STATEMENTS

Recently Issued Accounting Pronouncement#n June 2007, the Emerging Issues Task Force (EBBEgpd EITF Issue No. 07-3,
“Accounting for Nonrefundable Advance Payments@mods or Services to be Used in Future Researcbawdlopment Activities” (“EITF
07-3"). EITF 07-3 provides guidance concerningdbeounting for nomefundable advance payments for goods and serhieesvill be used i
future research and development activities andiregjthat they be expensed when the research aetbgenent activity has been performed
and not at the time of payment. The provisions|dH7-3 are effective for the Company as of Japdar2008, with a cumulative-effect
adjustment to retained earnings as of the beginoiitige year of adoption. The adoption of EITF 0d@i® not have a material impact on
Opexa’s results from operations or financial positi

In June 2008, the FASB ratified EITF Issue 07-5et&mining Whether an Instrument (or Embedded Fepts Indexed to an Entity’s
Own Stock” (“EITF 07-5"). Paragraph 11(a) of Statwrhof Financial Accounting Standard No 133, “Acating for Derivatives and Hedging
Activities” (“SFAS 133") specifies that a contrabiat would otherwise meet the definition of a dative, but is both (a) indexed to its own
stock and (b) classified in stockholders’ equityhie statement of financial position would not besidered a derivative financial instrument.
EITF 07-5 provides a new two-step model to be @pliih determining whether a financial instrumenaorembedded feature is indexed to an
issuer’s own stock, including evaluating the ingtenmt’'s contingent exercise and settlement provisiand thus able to qualify for the SFAS
133 paragraph 11(a) scope exception. It also @arthe impact of foreign-currency-denominatedkstgrices and markdtased employee sta
option valuation instruments on the evaluation.FEOI7-5 will be effective for the first annual repog period beginning after December 15,
2008, and early adoption is prohibited. Opexa eatalt all of its financial instruments and deterrditieat the warrants associated with the
August 2008 financing qualified for treatment un&8¢fF 07-5. As of January 1, 2009, Opexa adjudte@iriancial statements to reflect the
adoption of the EITF 07-5. Opexa reclassified tie falue on these warrants as of January 1, 20@8%iamount of $220,835 from additional
paid in capital to derivative liabilities and thenculative effect of the change in accounting ppiein the amount of $1,755,622 is recognized
as an adjustment to the opening balance of retaaaungs.

There were various other accounting standardsraadoretations issued during 2009 and 2008, nonenhath are expected to have a
material impact on the Opexa’s financial positioperations or cash flows.

NOTE 2—GOING CONCERN

Opexa incurred a net loss of approximately $118anifor the year ended December 31, 2008 andahasccumulated deficit of
approximately $89.6 million. The cash balance aR$illion as of December 31, 2008 is not suffitienfund the Company’s operations for
the next twelve months. These conditions raisetantial doubt as to Opexa’s ability to continueaggoing concern. Management continues to
seek means to raise additional capital througlssalequity and partnering arrangements. The fiigustatements do not include any
adjustments that might be necessary if Opexa iblarta continue as a going concern.

NOTE 3—RESTRUCTURING

In November 2008, Opexa implemented a restructysiag to terminate the one-year open label extensidhe TERMS Phase b
Clinical Trial of Tovaxin®therapy for multiple sclerosis (OLTERMS). The tneds enrolled with patients that had previously plated one
year in the TERMS, Tovaxin Phase IIb m-center, randomized, double blind, placetmmtrolled trial. The Company terminated OLTERM}
conserve financial resources for clinical data ysia] future clinical trial planning and seekingevelopment partner for Tovaxin. As a resu
this restructuring, the Company reduced its sth#%to 12 people. Personnel-related severancéanefits payments of $77,075 were paid in
2008.
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OPEXA THERAPEUTICS, INC.
(a development stage company)

NOTES TO FINANCIAL STATEMENTS

NOTE 4—MARKETABLE SECURITIES

Opexa considers all highly liquid investments wathoriginal maturity of three months or less, wheanchased, to be cash equivalents.
Investments with maturities in excess of three meiiut less than one year are classified as shontinvestments and are stated at fair market
value.

At December 31, 2008, Opexa invested approxim&elg million in a money market account with an ager market yield of 0.8%.
Interest income of $100,235 was recognized foryttsr ended December 31, 2008 in the statementgehses.

At December 31, 2007, Opexa invested approxim&2Ig million in a money market account with an ager market yield of 4.8%.
Interest income of $477,605 was recognized fotwedve months ended December 31, 2007 in the statenof expense.

NOTE 5—PROPERTY AND EQUIPMENT
Property and equipment consisted of the followihBacember 31, 2008 and 2007:

Description Life 2008 2007

Computer equipmet 3yearr $ 155,01¢ $ 155,01
Office furniture and equipmel 3-10 year 328,36¢ 319,42°
Software 3-5 year: 90,68¢ 88,91¢
Laboratory equipmer 3-10 year 984,80¢ 972,52!
Leasehold improvemen 10 year 454,89( 448,83’
Subtotal 2,013,77. 1,984,72i
Less: accumulated depreciati (847,249 (614,079
Property and equipment, r $1,166,53( $1,370,64

Property and equipment is carried at cost lessragtated depreciation. Depreciation is calculatedhgystraight-line method over the
estimated useful life of three to ten years, dependpon the type of equipment, except for leasghnprovements which are amortized using
the straight-line method over the remaining leasmtor the life of the asset, whichever is shoifée cost of repairs and maintenance is
charged as an expense as incurred. Depreciati@nsgotaled $234,325, $232,955 and $174,117dalf&08, 2007 and 2006, respectively.

NOTE 6—INCOME TAXES

Opexa uses the liability method, where deferrecatepets and liabilities are determined based oaxpected future tax consequences of
temporary differences between the carrying amooféssets and liabilities for financial and incotae reporting purposes.

At December 31, 2008, for federal income tax amerahtive minimum tax reporting purposes, Opexadygatoximately $78,002,822 of
unused net operating losses available for carrydoavio future years. The benefit from carryforwafguch net operating losses will expire in
various years through 2026. Under the provisionSaaftion 382 of the Internal Revenue Code, theflidnam utilization of approximately
$5,650,429 of net operating losses incurred pdddetober 7, 2004 was significantly limited as suteof the change of control that occurret
connection with Opexa’s acquisition of Opexa Phamudicals, Inc. The benefit could be subject tohfeir limitations if significant future
ownership changes occur in Opexa.
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OPEXA THERAPEUTICS, INC.
(a development stage company)

NOTES TO FINANCIAL STATEMENTS
At December 31, 2008, deferred tax assets consistiet following:

NOL @ 12/31/0¢ $(78,002,82)
Estimated tax rat X 34%
Deferred tax assi (26,520,95)
Valuation allowanct 26,520,95
Net deferred tax ass $ —

NOTE 7—LOAN PAYABLE

Loan payable consists of an equipment line of up2t00,000 with Wells Fargo of which $165,201 an82816 were outstanding as of
December 31, 2008 and 2007, respectively. This laz@nan interest rate of 7.61% per annum, matarbky 2011 and is secured by Opexa’s
furniture and equipment purchased with the loarcg@eds. For the years ended December 31, 2008,a2@DZ006, Opexa recognized interest
expenses of $15,233, $14,631 and $0, respectively.

NOTE 8—COMMITMENTS AND CONTINGENCIES
Office Lease

In October 2005, Opexa entered into a ten-yeaeléasts office and research facilities. The faigilncluding the property is leased for a
term of ten years with two options for an additibfinze years each at the then prevailing marked.retiture minimum lease payments under the
non-cancellable operating lease are $139,782 09,28147,540 for 2010, $147,540 for 2011 and $5838r years 2012 to 2015. Rent
expense was $136,153 for each of the years endeehiieer 31, 2008, 2007 and 2006.

License Agreemer

In July 2007, Opexa entered into a second amenuddestated license agreement with the Univerditgtocago that requires Opexa to
make milestone payments of up to $1,350,000 ifietate stage clinical trial and FDA approval railenes are achieved. Opexa has
determined that these payments are not probaltésaime and thus no liability has been recordedfaDecember 31, 2008.

NOTE 9—EQUITY

During 2003, equity related transactions were deis:
» 525,000 shares of common stock were sold for $1.
» 170,625 shares were reacquired for $325 and cahi
» Additional contributions to capital of $56,360 rited from the discounted value to notes payabletdwearrants and beneficial

conversion features attached to convertible notesiasued in 200:

During 2004, equity related transactions were Heis:

* 2,250 shares of common stock were sold for $9,

* 206,500 shares of common stock valued at their fhiewalue of $849,000 were issued to employeescamsultants for their
services
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24,269 shares of common stock valued at their thiervalue of $427,075 were issued to the UnivgrsitChicago per the terms
a license agreement. See Note 12 for de!

99,740 shares of common stock were issued foiatgtilies of $147,733 pursuant to the 2004 reoizgtion.

250,000 shares of common stock valued at their iliewalue of $23,750,000 were issued to Opexaraeeuticals, Inc.,
shareholders. See Note 13 for det:

16,100 shares of common stock with a relativevfaiue of $288,366 were issued to note holderseis d@dditional shares for their
subscription investmen

60,750 shares of common stock were issued to rdtkets for the conversion of $248,370 of princigatl interest from convertib
notes.

8,000 shares of common stock were cancelled pursodine terms of an employment separation agreer

Additional contributions to capital of $2,704,3%kulted from the discounted value to notes payabhe warrants and benefici
conversion features attached to convertible n

Employee stock option compensation expense was,$323or 2004

During 2005, equity related transactions were Hdevi:

389,451 shares of common stock with warrants telmage 1,070,993 shares were sold for $5,841,7&9rélative fair value of th
common stock is $1,103,714 and the relative fduevaf the warrants is $4,738,055. Offering co$t$495,552 related to shares
issued were charged to additional paid in caf.

45,168 shares of common stock with a relativevaiue of $999,074 were issued to note holderseis dldditional shares for their
subscription investmen

565,858 shares of common stock were issued tohubtiers for the conversion of $6,124,859 of priatignd $525,513 interest
from convertible notes

2,300 shares of common stock valued at their fner of $161,000 were issued to note holders ®rctnversion of $51,930
principal and interest from the not

29,194 shares of common stock were issued to tlivetsity of Chicago per the terms of a license agrent. These shares were
recorded at $1,868,38

24,000 shares of common stock valued at theivtlire of $1,012,400 were issued to consultantgfeir services

Additional contributions to capital of $2,265,05ating to the discounted value to notes payalole fivarrants, beneficial
conversion features attached to convertible ni

Employee stock option compensation expense wa8%Z41 for 2005
Non-employee stock option compensation expense wa3 3333 for 2005

Transition of warrants from equity instrumentsiabllity instruments in the amount of $10,658,49%swecorded. See Note 11 for
details.
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During 2006, equity related transactions were Heis:

In March 2006, 34,829 shares of common stock wemeeid to settle an outstanding accounts payalthe iamount of $180,00

In April 2006, Opexa sold 4,600,000 shares of@smon stock and warrants to purchase 2,300,00@slo&iOpex’s commor
stock for $23,000,000. Opexa paid $1,846,481 ferctbmmissions and fees related to this offeringgradted to its brokers
warrants to purchase 213,720 shares of common ataak exercise price of $5.00 per share. Thesentsrare not callable and
have a cashless exercise opti

Employee stock option compensation expense wagdi$BY7 for 2006
Non-employee stock option compensation expense wa$8$3&6 for 2006

During 2007, equity related transactions were He\is:

Employee stock option compensation expense wag 61,83 for 2007
Non-employee stock option compensation expense was B8 %or 2007

During 2008, equity related transactions were Hevi:

In February 2008, Opexa sold 3,500,000 sharesrofraan stock and 4,025,000 Series E warrants in Agaffiering for
approximately $7.6 million. Opexa paid approximat®l.2 million for the underwriter discounts, conssions and other expenses
related to this offering and granted to the undiewwvarrants to purchase 350,000 shares of constuak at a price of $2.40 per
share and an option to acquire 350,000 Series Eantsrat a price of $0.18 per Series E wari

In August, Opex's common stock in a private offering to certairtitntonal and accredited investors for approxina$s.0
million. Opexa paid approximately $100,000 in exgesrelated to this offerin

45,200 shares of restricted common stock valu§d&965 were issued to board members as compemsatitheir board service
Employee stock option compensation expense wa$%1384 for 2008
Non-employee stock option compensation expense was #dB84or 2008

NOTE 10—OPTIONS AND WARRANTS

In 2004, Opexa adopted the 2004 Stock Option Ptae Plan”) for the granting of stock options to@oyees and consultants of Opexa.
Options granted under the Plan may be either ineestock options or nonqualified stock optionseBoard of Directors has discretion to
determine the number, term, exercise price andngesf all grants.

Employee Options

During 2004, options to purchase 96,500 shares grargted to employees at exercise prices rangorg $30.00 to $50.00. These opti
have terms of five years and vest from one to theses. Fair value of $5,623,186 was recorded usiadlack-Scholes method of option-
pricing model. Variables used in the Black-Schalpson-pricing model for options issued during ftear ended December 31, 2004 include
(1) discount rate of 2%, (2) option life of 5 yea(3) expected volatility of 75.1% and (4) zero esed dividends.
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During 2005, options to purchase 63,050 shares gramgted to employees at an exercise price of $T,€se options have terms of ten
years and vest in four years. Fair value of $261\8@s recorded using the BliScholes option-pricing model. Variables used & Bhack-
Scholes option-pricing model for options issuedmythe year ended December 31, 2005 include &bpodint rate of 2%, (2) option life of 10
years, (3) expected volatility of 175.4% and (4pzexpected dividend

During 2005, options to purchase 4,167 shares feefeited and cancelled.

During 2006, options to purchase 389,160 sharesmimon stock were granted by Opexa to its emplogieegercise prices ranging fr
$5.00 to $9.40. These options have terms fromtbven years and vest from one to three years.Mahie of $3,126,168 was recorded using
the Black-Scholes option-pricing model. Variablegdi in the Black-Scholes option-pricing model fptiens issued during the year ended
December 31, 2006 include (1) discount rate rarige7®% to 5.22%, (2) option life of 5 to 10 yea®)expected volatility range of 401.3% to
429.9% and (4) zero expected dividends.

During 2006, options to purchase 14,133 shares foefeted.
Opexa recorded $2,749,617 stock-based compensatmmse to the management and employees during 2006

During 2007, options to purchase 224,400 sharesmimon stock were granted by Opexa to its emplogieegercise prices ranging fr
$3.96 to $5.47. These options have terms of tersyaad vest annually over a three year period.\Fdire of $958,011 was recorded using the
Black-Scholes option-pricing model. Variables ugethe Black-Scholes option-pricing model for optsassued during the year ended
December 31, 2007 include (1) discount rate ratfige22% to 5.07%, (2) option life is a term withetbxpected term of 5 to 6 years,

(3) expected volatility range of 95.4% to 103.9% &) zero expected dividends.

During 2007, options to purchase 17,345 shares foefeted.
Opexa recorded $1,876,103 stock-based compensatpmmse to the management and employees during 2007

During 2008, options to purchase 469,100 sharesmimon stock were granted by Opexa to its emplogeegercise prices ranging fr
$1.09 to $1.17. These options have terms of tersyaad have vesting ranges from 8 months to theeesy Fair value of $433,164 was recol
using the Black-Scholes option-pricing model. Vhlés used in the Black-Scholes option-pricing mddebptions issued during the year
ended December 31, 2008 include (1) discount eatge of 3.15% to 3.73%, (2) option life is a terithwthe expected term of 5.5 to 6 years,
(3) expected volatility of 115.3% and (4) zero ected dividends.

During 2008, options to purchase 104,578 shares foefeited.
Opexa recorded $1,467,364 stock-based compensatmmse to the management and employees during 2008

Non-Employee Options:

During 2004, options to purchase 20,000 shares grarged to consultants at exercise prices ranfgimy $30.00 to $50.00. These
options have terms of five years and vest fromtortaree years. Fair value of
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$1,011,770 was recorded using the Black-Scholdsmotricing model. Variables used in the Black-Sesmption-pricing model for options
issued during the year ended December 31, 200ddadll) discount rate of 2% (2) option life of Jay® (3) expected volatility of 75.1% and
(4) zero expected dividends.

During 2005, options to purchase 71,060 shares grarged to consultants. Using the Black-Scholas/&due for 2005 was $1,552,936
option-pricing model. Variables used in the Blaat8les option-pricing model for options issued dgrihe year ended December 31, 2005
include (1) discount rate of 2%, (2) option life®fears, (3) expected volatility of 175.4% and4djo expected dividends.

During 2005, options to purchase 10,000 shares foefeted and cancelled.

During 2006, options to purchase 156,500 sharesmimon stock were granted by Opexa to its condgltairectors and exiting directc
at the exercise prices ranging from $5.20 to $9T8@se warrants have a term of ten years and naatdne to three years. Fair value of
$1,496,375 was recorded using the Black-Scholasmpiricing model. Variables used in the Black-Selmption-pricing model for options
issued during the year ended December 31, 2006deadll) discount rate range of 4.7% — 5.2%, (2jpodtfe of 10 years, (3) expected
volatility range of 401.3% to 429.9% and (4) zexpected dividends.

During 2006, options to purchase 5,000 shares eapir
Opexa recorded $1,568,966 stock-based compensatimmse to the consultants, directors and exitiregbrs during 2006.

During 2007, options to purchase 69,500 sharesmiton stock were granted by Opexa to its consdialitectors and exiting directors
at the exercise prices ranging from $3.95 to $5T4ese options have a term of ten years, and hesting dates that vary from either full or
partial vesting at date of grant to full vestingla first and second year anniversary of the datgant. Fair value of $268,675 was recorded
using the Black-Scholes option-pricing model. Vhlés used in the Black-Scholes option-pricing mddebptions issued during the year
ended December 31, 2007 include (1) discount eatge of 4.20% to 5.07%, (2) option life is a terithvthe expected term of 5.75 years,

(3) expected volatility range of 95.4% to 95.9% #hdzero expected dividends.

Opexa recorded $845,275 stock-based compensatmnsea to the consultants and directors during 2007.

During 2008, options to purchase 171,300 sharesmimon stock were granted by Opexa to its condgltairectors and exiting directc
at the exercise prices ranging from $0.88 to $1Th®se options have a term of ten years, and hesting dates that vary from either full or
partial vesting at date of grant to full vestingla first year anniversary of the date of graair Falue of $179,340 was recorded using the
Black-Scholes option-pricing model. Variables ugethe Black-Scholes option-pricing model for optsassued during the year ended
December 31, 2008 include (1) discount rate rafig0y% to 3.44%, (2) option life is a term withetbxpected term of 5.5 years, (3) expected
volatility range of 115.3% to 116.5% and (4) zexpected dividends.

During 2008, options to purchase 22,000 shares foefeted.

Opexa recorded $434,207 stock-based compensatmnsea to the consultants and directors during 2007.
Broker and Investor Warrants

During 2003, warrants to purchase 15,000 shares granted to investors related to the convertibles

During 2004, warrants to purchase 142,800 shares granted to investors related to the convertioles.
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During 2005, warrants to purchase 46,084 sharesraimon stock were issued to several brokerage fasrtbe offering costs and
commissions for Opexafinancing activities at an exercise price of $1bhese warrants have a fair value of $2,197, héRvast immediately

During 2005, warrants to purchase 2,386,984 shages granted to investors related to the convertiloites.
During 2005 warrants to purchase 254,362 shares foefeited.

In April 2006, warrants to purchase 213,720 shafedmmon stock were granted by Opexa to the beokeconnection with the
$23,000,000 equity financing, at an exercise pofcd5.00. These warrants have a term of three yaadsest immediately. Fair value of
$1,077,778 was recorded using the Black-Scholasmptricing model. Variables used in the Black-Sekmption-pricing model for warrants
issued during the year ended December 31, 2006dedll) discount rate of 5.22%, (2) warrant lifSofears, (3) expected volatility of 429.¢
and (4) zero expected dividends.

During 2006, warrants to purchase 2,765,043 shages granted to investors related to the April 268&ncing. These warrants have a
term of five years and vest immediately. Fair vadfi$11,729,982 was recorded using the Black-Scshofgion-pricing model. Variables used
in the Black-Scholes option-pricing model for wartsaissued during the year ended December 31, id@08le (1) discount rate of 4.86%,
(2) warrant life of 5 years, (3) expected volafilitf 429.9% and (4) zero expected dividends.

During 2006 warrants to purchase 1,644,908 shaees ferfeited.
During 2007, there were no warrants granted tostors.

During 2008, Series E warrants to purchase 4,0850@res of common stock were issued by Opexatmttestors and underwriters in
connection with the February 2008 public offerinagan exercise price of $2.00. These warrantsirestdiately and have a fair value of
$603,750. During 2008 Opexa issued warrants taittterwriter of the February 2008 public offeringptarchase 350,000 shares of common
stock at a price of $2.40 per share and an opti@tguire 350,000 Series E warrants at a pric@df8$per Series E warrant. These warrant
classified as equity and are immediately exercesdiair value of $350,061 was recorded using tlelBBcholes option-pricing model.
Variables used in the Black-Scholes option-prigimgdel for options issued during the year ended Bxdee 31, 2008 include (1) discount rate
of 2.93%, (2) warrant life is a term with the exfgetterm of 5 years, (3) expected volatility of 3% and (4) zero expected dividends.

During August 2008, in connection with a privatesfiicing, Opexa issued warrants to purchase 2,003j8tes of its common stock to
certain institutional and accredited investors. Wagrants expire four years from issuance, arédxsrcisable after six months of the closin
the financing and are exercisable at $1.78 peresfdese warrants are classified as equity. Fauevaf $1,976,457 was recorded using the
Black-Scholes option-pricing model. Variables usethe Black-Scholes option-pricing model for wantsaissued during the year ended
December 31, 2008 include (1) discount rate of &2[2) warrant life is a term with the expectednteaf 4 years, (3) expected volatility of
116.5% and (4) zero expected dividends.
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At December 31, 2008, the aggregate intrinsic vafutte outstanding options and the exercisabl®optwvas $-0- and $-0-, respectively.
Summary information regarding options and warréns follows:

Weighted Weighted
Average Average
Exercise Exercise
Options Price Warrants Price
Outstanding at December 31, 2( 236,44 24.8: 2,336,50! 28.6¢
Year ended December 31, 20i
Granted 545,66( 6.65 2,978,76. 6.2¢
Forfeited and cancele (19,139 38.7¢ (1,644,90) 8.61
Outstanding at December 31, 2( 762,97( 11.4¢ 3,670,36 19.57
Year ended December 31, 20!
Granted 293,90( 5.2¢ — —
Forfeited and cancele (17,345 7.74 — —
Outstanding at December 31, 2( 1,039,52! 9.7¢ 3,670,36. 19.51
Year ended December 31, 20i
Granted 640,40( 1.1C 6,728,87. 1.9¢
Forfeited and cancele (126,579 6.52 — —
Outstanding at December 31, 2( 1,553,34 $ 647 10,399,223 $ 8.1t
Summary of options outstanding and exercisabld &e2oember 31, 2008 is as follows:
Weighted Average
Remaining Number of Number of
Range of Exercise Contractual Life Options Options
Prices (years) Outstanding Exercisable
$ 0.88 to 4.99 9.31 630,33 283,52
500 to 9.9 6.3¢ 763,60! 627,03!
10.00 to 14.9 0.6¢ 23,25( 23,25(
15.00 to 19.9 1.5¢ 81C 81C
30.00 to 40.0 0.8¢ 135,35( 133,47}
$ 0.88 to 40.0 7.01 1,553,34 1,068,09.
Summary of warrants outstanding and exercisabtd Becember 31, 2008 is as follows:
Weighted Average
Remaining Number of Number of
Range of Exercise Contractual Life Warrants Warrants
Prices (years) Outstanding Exercisable
$ 178 to 4.99 3.9¢ 6,728,87. 4,025,001
500 to 9.9 2.11 2,513,72 2,513,722
15.00 to 30.0 1.4¢€ 1,156,64. 1,156,64.
$ 178 to 30.0 3.28 10,399,23 7,695,36.
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NOTE 11—DERIVATIVE INSTRUMENTS

In June 2006, Opexa evaluated the application #SE33 and EITF 00-19 for all of its financial instnents and it was determined that
certain of the warrants to purchase common staled by Opexa associated with the bridge note exgghand private placement offerings in
June 2005 and July 2005 were derivatives that Opesarequired to account for as free-standing déxig instruments under GAAP. These
three series of warrants were considered at the tiinbbe derivatives because the liquidated damemésion in the registration rights agreerr
covering each warrant resulted in the conclusian ithwas more economic to issue registered shheasto issue unregistered shares and pay
the penalty. Because issuing registered sharagsgle of Opexa’s control, Opexa concluded the ards should be accounted for as derivative
liabilities under SFAS 133 and EITF 00-19. As auteOpexa reported the value of these derivatagesurrent liabilities on its balance sheet
and reported changes in the value of these derasts non-operating gains or losses on its statsméoperations in the consolidated
financial statements beginning with the year erdedember 31, 2005 and neeasured and reported on a quarterly basis therdsfted on tr
Black-Scholes Pricing Model.

In December 2006, the FASB issued FASB Staff Rosiio. EITF 00-19-2, “Accounting for RegistratioayPnent Arrangements” (EITF
00-19-2). EITF 00-19-2 addresses an issuer’s atowufor registration payment arrangements. It gjgecthat the contingent obligation to
make future payments or otherwise transfer conataer under a registration payment arrangementthvenéssued as a separate agreement or
included as a provision of a financial instrumenbther agreement, should be separately recogmizédneasured in accordance with FASB
Statement No. 5, “Accounting for Contingencies”eTguidance in EITF 00-19-2 amends FASB Statemeat<l BB, “Accounting for
Derivative Instruments and Hedging Activities”, add. 150, “Accounting for Certain Financial Instrams with Characteristics of both
Liabilities and Equity”, and FASB Interpretation N&b, “Guarantor’s Accounting and Disclosure Regients for Guarantees, including
Indirect Guarantees of Indebtedness of Othershdiude scope exceptions for registration paymengrgements. EITF 00-19-2 also requires
additional disclosure regarding the nature of agistration payment arrangements, alternativeeseétht methods, the maximum potential
amount of consideration and the current carryinguamh of the liability, if any. This EITF is effeg immediately for registration payment
arrangements and the financial instruments subgettiose arrangements that are entered into orfraddiubsequent to the date of issue of this
EITF. For registration payment arrangements arahfifal instruments subject to those arrangemeatsatre entered into prior to the issuance
of EITF 00-19-2, this is effective for financiabs¢ments issued for fiscal years beginning aftereder 15, 2006, and interim periods within
those fiscal years.

Opexa evaluated the application of EITF 002L#r all its financial instruments and determirildt certain warrants to purchase comr
stock issued by Opexa associated with the bridge exchange and private placement offerings in 2008 and July 2005 no longer qualified
to be classified as derivative liabilities. In atifehi, Opexa accounts for registration rights agreetpenalties as contingent liabilities, applying
the accounting guidance of Financial Accountingh8gad No. 5, “Accounting for Contingencies” (“FA®) 5This accounting is consistent with
views established by the FASB Staff Positions FEFFEB0-19-2 “Accounting for Registration Paymentrawgements”, which was issued
December 21, 2006. Accordingly, Opexa recognizesiimages when it becomes probable that they silhdurred and amounts are
reasonably estimable.

4,600,000 shares of common stock and 2,513,720anarto purchase common stock are subject to astretibn payment arrangement
that provides if a resale registration statemenbiseffective for any period after April 13, 20Qfe warrant holders may exercise their warr
on a cashless basis during the period the resgitnation statement is not effective. If Opexdsféd register, achieve effectiveness of
registration or maintain effectiveness of registrabf shares underlying the warrants and shahney, are required to make certain liquidated
damage payments of 1.5% of the aggregate amouyamboéeds of the offering per month for
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every month in default with a maximum of 24%. Operas not believe these payments are probablehascho contingent liability has been
recorded.

1,272,356 shares of common stock and 1,714,41@sledicommon stock issuable upon the exerciserahtan stock purchase warrants
issued in June 2005 and July 2005 are subjecteagistration payment arrangement that providesésale registration statement is not
effective for any period after the first annivessaf the warrant, the warrant holders may exertisg warrants on a cashless basis during the
period the resale registration statement is neictffe. If Opexa fails to register, achieve effeetiess of registration or maintain effectiveness
of registration of shares underlying the warramg shares, they are required to make certain ledgadidamage payments of 1.0% of the
aggregate amount of proceeds of the offering pertmfor the first calendar month of registratiorfieddt and 2% for every month in default
after the first month. Opexa does not believe tipesenents are probable and thus no contingentitiabhas been recorded.

The impact of implementing EITF 00-IDBfor the year ended December 31, 2007 resultaccimulative effect of a change in accoun
principle with a decrease in the derivative ligpibf $6,656,677 and a decrease to beginning redagarnings of $4,001,819 reversing gains
posted to date and a reclassification of the oaiginalue of the warrants from liability to equity$10,658,496.

For the years ended December 31, 2006 and 200Bgeet of the application of SFAS 133 and EITF @eh the balance sheets and the
statements of operations and the period from in@ephrough December 31, 2006 is as follows:

Gain (Loss) Gain (Loss)

Gain (Loss) Year Inception

As of As of Year Ended Ended Through
12/31/2005 12/31/2006 12/31/2005 12/31/2006 12/31/2006
Series A Warrant $ — $ — $ 332,44 $ — $ 332,44(
Series B Warrant 264,95 — 640,88: 264,95 905,83¢
Series C Warrani 6,496,69! 6,656,67 2,923,51! (159,979 2,763,541
Totals $6,761,65! $6,656,67 $3,896,84. $ 104,97¢ $4,001,81!

NOTE 12—LICENSES AND GAIN ON EXTINGUISHMENT OF DEBT
University of Chicago License Agreement

In 2004, Opexa entered into an agreement with thigesity of Chicago (“University”) for the worldwe license to technology
developed at Argonne National Laboratory, a U.Sddenent of Energy Laboratory operated by the Usie The license was later amended
granting Opexa an exclusive, non-transferable wadd license to the University’s stem cell techmgyloln consideration for the license and
amendment, Opexa paid the University a total 025282 and issued the University 53,462 shares mihoon stock valued at $2,295,461.
Opexa also agreed to pay the University $1.5 nnildod to issue the University 21,623 shares of @@exnmon stock. In April 2007, the $1.5
million cash payment obligation was extended uhtlyy 31, 2007 and the obligation to issue share&3pefxa’s common stock was extended
until July 31, 2007, with $112,440 accrued as ofeJ80, 2007.
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On July 31, 2007, Opexa entered into a second agdesuad restated license agreement with the UntyesSiChicago that eliminated the
obligations under the prior agreement for the paymo&$1.5 million due July 31, 2007 and the ohfiga to issue 21,623 shares of Opexa
common stock. These obligations were recorded astangible asset, with the liabilities recordechasotes payable—current portion of $1.5
million and a stock payable of $112,440. As a rtesithe amendment and restatement of the licegeeanent with the University of Chicago
$1,612,440 was reported as a gain on extinguishofdiability. Opexa applied the accounting guidara Financial Accounting Standard
No. 140,“Accounting for Transfers and Servicing of Finandasets and Extinguishments of Liabilities” (“FA40”) and EITF 96-19
“Debtor’s Accounting for a Modification or ExchangéDebt Instruments”.

Shanghai Institute for Biological Science Licensegfeement

In January 2006, Opexa acquired an exclusive wodeicense for the intellectual property rightslaasearch results of an autologot
cell vaccine for rheumatoid arthritis from the Sghai Institute for Biological Science, China Acadeafi Science of the People’s Republic of
China. In exchange for a payment of $125,000 anagaeed running royalty from the sale of commeizéal products, Opexa receives all
information and data related to all clinical trials all patient controls and patients with rheurithsothritis with the T cell vaccine. This
includes all clinical, cell procurement and mantidisiog protocols, complete patient data sheetdabtratory materials, methods and results
and manufacturing records and documents and ary d#ta related to the intellectual property. Tir& payment under the license occurred in
April 2006 upon the delivery of materials pursuinthe terms of the licensing agreement.

Costs associated with the acquisition of theselivemses had no separate economic value and wpensad to research and
development in the period acquired.

NOTE 13—SUBSEQUENT EVENT

Effective April 14, 2009, the Company closed orird@tial tranche of a private offering of securedheertible notes and warrants (the
“Units”) for gross proceeds of approximately $1.dlion. The notes mature 24 months from their adifunding and are secured by
all of the Company’s tangible and intangible assetduding those particular fixed assets secutiieg@ompany’s equipment line with Wells
Fargo, N.A. The notes accrue interest at a 10% catapounded annually, and are payable at maturigyther cash or common stock (at the
same conversion price as below) at the Compsaogtion. Subject to the satisfaction of certainditions, the notes are mandatorily converti
at the Company’s option, during their term at $5@fe. The required conditions are: (1) the Comengrs into an agreement that will fund a
Phase IIb or Phase Il clinical trial for the fuettdevelopment of the Company’s product known asaXim, (2) the Company’s common stock
trades at a price greater than or equal to $1.08hmere for twenty consecutive trading days, andh@ Company has an effective registration
statement on file with the Securities and Exchadgmmission for the re-sale of the shares of comstock issuable upon conversion of the
notes . The warrants have a four year term anebarisable for 50% of the number of shares ttentite is convertible into at an exercise
price of $ 0.75 per share. In connection with tffering, the Company has agreed to pay commissggusl to 10% of the Units sold and will
issue broker warrants to acquire the number ofeshaf common stock equal to 7% of the aggregatebeuwf broker warrant shares and sh
of common stock issuable upon conversion of th&daraotes. The Company will reimburse the brokeiticosts associated with the
placement of the Units.
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EXHIBIT 31.1

CERTIFICATION PURSUANT TO
SECTION 302 OF THE SARBANES-OXLEY ACT

[, Neil K. Warma, certify that:

1.
2.

| have reviewed this Annual Report on Forn-K of Opexa Therapeutics, In

Based on my knowledge, this report does notaiomny untrue statement of a material fact or améttate a material fact necessary to
make the statements made, in light of the circunt&ts under which such statements were made, nk#adisg with respect to the period
covered by this repor

Based on my knowledge, the financial statement$,oéimer financial information included in this repdairly present in all materi:
respects the financial condition, results of operat and cash flows of the registrant as of, andtfe periods presented in this rep

The registrant’s other certifying officer(s) anare responsible for establishing and maintaimiisglosure controls and procedures (as
defined in Exchange Act Rules 13a-15(e) and 15&))}%(nd internal control over financial reportirg @defined in Exchange Act Rules
13e-15(f) and 15-15(f)) for the registrant and hav

a. Designed such disclosure controls and proceduregused such disclosure controls and proceduies tkesigned under o
supervision, to ensure that material informatidatieg to the registrant, including its consolidhgubsidiaries, is made known to us
by others within those entities, particularly dgrite period in which this report is being prepa

b. Designed such internal control over financiglomting, or caused such internal control over faiahreporting to be designed under
our supervision, to provide reasonable assurargadang the reliability of financial reporting atite preparation of financial
statements for external purposes in accordancegeitierally accepted accounting princip

c. Evaluated the effectiveness of the regis’s disclosure controls and procedures and presémtais report our conclusions abc
the effectiveness of the disclosure controls andgulures, as of the end of the period coveredibyéport based on such
evaluation; ant

d. Disclosed in this report any change in the regid’s internal control over financial reporting thatooed during the registré' s
fourth fiscal quarter that has materially affectedis reasonably likely to materially affect, thegistrant’s internal control over
financial reporting; an

The registrant’s other certifying officer(s) andave disclosed, based on our most recent evafuat internal control over financial
reporting, to the registrant’s auditors and theitacmnmittee of the registrant’s board of direct@yspersons performing the equivalent
functions):

a. All significant deficiencies and material weaknessethe design or operation of internal contradiofinancial reporting which ai
reasonably likely to adversely affect the regid’s ability to record, process, summarize and refpmhcial information; ant

b.  Any fraud, whether or not material, that invavaanagement or other employees who have a signifiole in the registrant’s
internal control over financial reportin

Date: April 14, 200¢ By: /s/ Neil K. Warma

Neil K. Warma

President and Chief Executive Officer
(Principal Executive Officer)

Acting Chief Financial Officer

(Principal Financial and Accounting Office



EXHIBIT 32.1

CERTIFICATION PURSUANT TO
18 U.S.C. SECTION 1350,
AS ADOPTED PURSUANT TO SECTION 906
OF THE SARBANES-OXLEY ACT OF 2002

In connection with the Annual Report of Opexa Tlpexics, Inc. (the “Company”) on Form 10-K for theriod ending December 31,
2008, (the “Report”)as filed with the Securities and Exchange Commiseinthe date hereof, I, Neil K. Warma, Presidewt &hief Executiv

Officer of the Company, certify, pursuant to 18 IL.S81350, as adopted pursuant to §906 of the Bash@xley Act of 2002, to the best of my
knowledge, that:

1. The Report fully complies with the requirementsettion 13(a) or 15(d) of the Securities Exchangeoh 1934; anc

2. The information contained in the Report fairlegents, in all material respects, the financialdéition and results of operations of the
Company.

Date: April 14, 2009 By: /s/ Neil K. Warma
Neil K. Warma
President and Chief Executive Officer
(Principal Executive Officer)
Acting Chief Financial Officer
(Principal Financial and Accounting Office




