EDGAROnline

OPEXA THERAPEUTICS, INC.

FORM 8-K

(Current report filing)

Filed 02/08/11 for the Period Ending 02/08/11

Address

Telephone
CIK
Symbol
SIC Code
Industry
Sector
Fiscal Year

2635 TECHNOLOGY FOREST BLVD.
THE WOODLANDS, TX 77381

(281) 272-9331

0001069308

OPXA

2834 - Pharmaceutical Preparations
Biotechnology & Drugs

Healthcare

12/31

Powere 4 &y EDGAROnline

http://www.edgar-online.com
© Copyright 2015, EDGAR Online, Inc. All Rights Reserved.

Distribution and use of this document restricted under EDGAR Online, Inc. Terms of Use.


http://www.edgar-online.com

UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 8-K

CURRENT REPORT

Pursuant to Section 13 or 15(d) of the
Securities Exchange Act of 1934

Date of Report (date of earliest event reported): €bruary 8, 2011

OPEXA THERAPEUTICS, INC.

(Exact name of registrant as specified in its chaetr)

Texas 001-33004 76-033316¢&
(State or other jurisdiction (Commission (IRS Employer
of incorporation) File Number) Identification No.)
2635 Technology Forest Blvd., The Woodlands, Texi 77381
(Address of principal executive offices (Zip Code)

Registrant’s telephone number, including area code(281) 272-9331
N/A

(Former name or former address, if changed since & report)

Check the appropriate box below if the ForrK 8iing is intended to simultaneously satisfy tfiling obligation of the registrant under any
the following provisions:

O  Written communications pursuant to Rule 425 untlerSecurities Act (17 CFR 230.4z
Soliciting material pursuant to Rule -12 under the Exchange Act (17 CFR 240-12)
Pre-commencement communications pursuant to Rul-2(b) under the Exchange Act (17 CFR 240-2(b))
Pre-commencement communications pursuant to Rul-4(c) under the Exchange Act (17 CFR 240-4(c))
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ltem 1.01. Entry into a Material Definitive Agreement

On February 8, 2011, Opexa Therapeutics, Inc. {tt@ompany ”) entered into an Underwriting Agreement (theUhderwriting
Agreement”) with Lazard Capital Markets LLC, as the sole kaganning manager (the Underwriter "), related to a public offering (the
Offering ") by the Company of an aggregate of 4,146,500sufit/nits ”). Each Unit consists of one share of the Compsrecgmmon stoc
par value $0.01 per share@bmmon Stock”), and one warrant to purchase four-tenths (00f@ share of Common Stock \Varrants ") at ¢
public offering price of $2.05 per Unit. The Comgaxpects to raise gross proceeds of $8,500,32b fne@ Offering. The net proceeds to
Company from the Offering, after deducting undetiwg commissions and discounts and other estimatfling expenses payable by
Company and assuming no exercise of the Warrarggxgected to be approximately $7,622,800.

The Warrants to be issued in the Offering will gaiig be exercisable for a period of five yearsnfrthe date of issuance at an exel
price of $2.61 per full share. The exercise pricd aumber of shares of Common Stock issuable orciseeof the Warrants will be subjec
adjustment in the event of any stock split, revetsek split, stock dividend, recapitalization, ngagmization or similar transaction. The exer
price and the amount and/or type of property tddseied upon exercise of the Warrants will also ldgext to adjustment if the Compe
engages in a “Fundamental Transaction” (as defimélde Warrant).

The Offering is expected to close on February D1,12 subject to the satisfaction of customary dlgsionditions. The Offering is bei
made pursuant to a preliminary prospectus supplerdated February 7, 2011, prospectus supplemerddgebruary 8, 2011 and

accompanying prospectus dated November 23, 20Gi@nt to the Company’s existing shelf registratatement on Form S-3 (File No. 333-

163108), which was filed with the Securities anadliange Commission (the “Commissiorf) November 13, 2009 and declared effectiv
the Commission on November 23, 2009.

The Underwriting Agreement contains customary regngations, warranties, and agreements byCtimapany, and customary conditi
to closing, indemnification obligations of the Coamy and the Underwriter, including for liabilitiesxder the Securities Act of 1933,

amended, other obligations of the parties, anditextion provisions.

The Underwriting Agreement has been attached heetan exhibit to provide investors and securitjgéws with information regardit
its terms. It is not intended to provide any otfaetual information about the Company. The reprieg@ms, warranties and covenants conte
in the Underwriting Agreement were made only forqmses of such agreement and as of specific da&zs, solely for the benefit of the par
to such agreement, and may be subject to limitatagreed upon by the contracting parties, inclubigigg qualified by confidential disclosu
exchanged between the parties in connection wilekecution of the Underwriting Agreement.

A copy of the opinion of Pillsbury Winthrop ShawttRian LLP relating to the legality of the issuaras®l sale of the securities in
Offering is attached as Exhibit 5.1 hereto. A copy



the Underwriting Agreement and the form of Warr@nbe issued in connection with the Offering akedfiherewith as Exhibits 1.1 and 4.1
are incorporated herein by reference. The foregdaggription of the Offering by the Company and dbeumentation related thereto does
purport to be complete and is qualified in its eatgi by reference to such Exhibits.

Iltem 8.01 Other Events.

On February 8, 2011, the Company issued a presaselannouncing the pricing of the offering. A copyhe press release is attac
hereto as Exhibit 99.1, and is incorporated hegineference.

On February 7, 2011, the Company terminated thei@ang Offering Program Agreement dated May 14120y and between Ope
Therapeutics, Inc. and Rodman & Renshaw, LLC.

Iltem 9.01. Financial Statements and Exhibits

(d) Exhibits
Exhibit No. Description
1.1 Underwriting Agreement dated February 8, 2011 hy laetween Opexa Therapeutics, Inc. and Lazard &adyarkets LLC.
4.1 Form of Warrant
5.1 Opinion of Pillsbury Winthrop Shaw Pittman LL
23.1 Consent of Pillsbury Winthrop Shaw Pittman LLP (irded in its opinion filed as Exhibit 5.1 heret
99.1 Press Release issued by Opexa Therapeutics, Ifketomary 8, 2011
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SIGNATURES

Pursuant to the requirements of the Securities &xgh Act of 1934, the registrant has duly causisdréport to be signed on its behal
the undersigned, thereunto duly authorized.

Dated: February 8, 201 OPEXA THERAPEUTICS, INC

By: /s/ Neil K. Warma
Neil K. Warma
President & Chief Executive Offic
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Exhibit 1.1
4,146,500 Units
par value $0.01
OPEXA THERAPEUTICS, INC.
UNDERWRITING AGREEMENT
February 8, 201

Lazard Capital Markets LLC
30 Rockefeller Plaza
New York, New York 1002(

Dear Sirs:

1.1 NTRODUCTION. Opexa Therapeutics, Inc., a Texas corporatiom ‘(thiompany "), proposes to issue and sell to Lazard Capital Mg
LLC (the “ Underwriter "), pursuant to the terms and conditions of thisdevriting Agreement (this Agreement ”), an aggregate
4,146,500 units (the Units "), with each Unit consisting of (i) one share oitmon stock, $0.01 par value per share (t®fhmon Stock”)
of the Company (the Shares”) and (ii) one warrant to purchase four-tenthQ).of a share of Common Stock (each Warrant ”, anc
collectively, the “Warrants ”). Units will not be issued or certificated. The Slkaa@d Warrants are immediately separable and wilsbue
separately. The terms of the Warrants are set forthe forms of Exhibit Aattached hereto. The Company hereby confirms thaatd Capit:
Markets LLC (“LCM ” or the “Underwriter ") has been engaged to act as the Underwriter in dacoe with the terms and conditions hel
The Shares, Warrants and Warrant Shares (as defingedction 3(j)) are sometimes collectively referred to hereirthes” Securities.” The
proposed offering, issuance and sale of the Usitereby referred to as th®©ffering .”

2. DELIVERY AND PAYMENT On the basis of the representations, warrantidsagreements of the Company herein containedsabjgct ti
the terms and conditions of this Agreement:

2.1 The Company agrees to issue and sell and tderdriter agrees to purchase from the Company greggte of 4,146,500 Un
at a purchase price of $1.91675 per Unit of Comi8totk (the “Purchase Price”). The Company has been advised by you tha
propose to make a public offering of the Units asrsafter this Agreement has become effective g®im judgment is advisable. T
Company is further advised by you that the Uniestarbe offered to the public initially at a pricE$2.05 per Unit.

2.2 Payment of the Purchase Price for, and deligérthe Shares and Warrants contained in the Whidl be made at the time
date of closing and delivery of the documents nexglto be delivered to the Underwriter pursuaréotions 4and_6hereof, which she
be at 11:00 A.M., New York time, on February 1112(the “Closing Date”) at the office of Pillsbury Winthrop Shaw Pittman R,
12255 El Camino Real, Suite 300, San Diego, CA 9214r3at such other time and date as the
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Underwriter and the Company determine pursuant ute R5c6-1(a) under the Securities Exchange Acl984, as amended (the “
Exchange Act”). On the Closing Date, the Company shall deliver $trres and Warrants contained in the Units, whicl de
registered in the name or names and shall be im decominations as the Underwriter may requesaatlone (1) business day before
Closing Date, to the Underwriter, which delivenaliifa) with respect to the Shares, shall be madzugh the facilities of the Depositt
Trust Companys DWAC system, and (b) with respect to the Warrastall be made by physical delivery to be receibgdthe
Underwriter no later than one (1) business dayflhg the Closing Date.

2.3 No Units which the Company has agreed to seyant to this Agreement shall be deemed to haea purchased and paid
or sold by the Company, until the Shares and Wsremntained in such Units shall have been deltvevehe Underwriter thereof agai
payment by the Underwriter. If the Company shafad# in its obligations to deliver any Shares oaMénts contained in such Units
the Underwriter, the Company shall indemnify anétttbe Underwriter harmless against any loss, ¢laiamage or expense arising fi
or as a result of such default by the Company aoatance with the procedures set forth in Sect{ohlrein.

3. R EPRESENTATIONS ANBV ARRANTIES OF THEC OMPANY. The Company represents and warrants to the Umidlervand agrees with t
Underwriter that:

(&) The Company has prepared and filed in confgrmith the requirements of the Securities Act o839as amended (the “
Securities Act”), and published rules and regulations thereuiither “ Rules and Regulations’) adopted by the Securities and Exchz
Commission (the ‘Commission”) a “shelf” Registration Statement (as hereinaffefined) on Form S-3 (File No. 33%3108), whic
became effective as of November 23, 2009 (tHeffective Date”), including a base prospectus relating to theuiges (the “Base
Prospectus”), and such amendments and supplements theretnagishave been required to the date of this Agreéniére term “
Registration Statement” as used in this Agreement means the registrataersent (including all exhibits, financial schedubnd a
documents and information deemed to be a parte@Ribgistration Statement pursuant to Rule 430AefRules and Regulations),
amended and/or supplemented to the date of thisehgent, including the Base Prospectus. The Retiistratatement is effective un
the Securities Act and no stop order preventinguspending the effectiveness of the Registratiate8tent or suspending or preven
the use of the Prospectus has been issued by thenS8sion and no proceedings for that purpose haee mstituted or, to the knowlec
of the Company, are threatened by the Commissiba.dompany, if required by the Rules and Regulatmfiithe Commission, will fil
the Prospectus (as defined below) with the Comimispursuant to Rule 424(b) of the Rules and Reiguigit The term ‘Prospectus” as
used in this Agreement means the Prospectus, ifothein which it is to be filed with the Commissigursuant to Rule 424(b) of 1
Rules and Regulations, or, if the Prospectus istadite filed with the Commission pursuant to Rul@), the Prospectus in the fc
included as part of the Registration Statemenff siseoEffective Date, except that if any revisedgmectus or prospectus supplement
be provided to the Underwriter by the Company fee in connection with the Offering which differs
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from the Prospectus (whether or not such revisedpactus or prospectus supplement is required fideloeby the Company pursuant
Rule 424(b) of the Rules and Regulations), the teRPnospectus” shall refer to such revised prospectus or prospestipplement, as t
case may be, from and after the time it is firstviled to the Underwriter for such use (or in tleenf first made available to t
Underwriter by the Company to meet requests ofg@osve purchasers pursuant to Rule 173 under ¢lcarfies Act). Any preliminal
prospectus or prospectus subject to completiorudted in the Registration Statement or filed wit @ommission pursuant to Rule -
of the Rules and Regulations is hereafter callédPaeliminary Prospectus.” Any reference herein to the Registration Statemamy
Preliminary Prospectus or the Prospectus shaleleeneéd to refer to and include the documents incated by reference therein purst
to Item 12 of Form S-3 which were filed under thee@ities Exchange Act of 1934, as amended (Brchange Act”), on or before th
last to occur of the Effective Date, the date & Breliminary Prospectus, or the date of the Paigpeand any reference herein to
terms “amend,” “amendment,” or “supplememiith respect to the Registration Statement, anyirRireary Prospectus or the Prospe:!
shall be deemed to refer to and include (i) thiedilof any document under the Exchange Act afterEffective Date, the date of s
Preliminary Prospectus or the date of the Prospeetsithe case may be, which is incorporated leyerte and (i) any such documer
filed. If the Company has filed an abbreviated sagtion statement to register additional secwriparsuant to Rule 462(b) under
Rules and Regulations (the462(b) Registration Statement’), then any reference herein to the Registration Site shall also t
deemed to include such 462(b) Registration Statemen

(b) As of the Applicable Time (as defined belowylas of the Closing Date, neither (i) any Genersg Bree Writing Prospectus
defined below) issued at or prior to the Applicallane, and the Pricing Prospectus (as defined bel@l considered togett
(collectively, the “General Disclosure Packagé), (ii) any individual Limited Use Free Writing Prospes (as defined below) issuec
or prior to the Applicable Time, nor (iii) the bofide electronic road show (as defined in Rule #3&) of the Rules and Regulations
any, that has been made available without resiricto any person, when considered together withGkaeral Disclosure Packa
included or will include, any untrue statement ofnaterial fact or omitted or as of the Closing Dai# omit, to state a material fe
necessary in order to make the statements théneting light of the circumstances under which theyre made, not misleadingrovided
however, that the Company makes no representations oamées as to information contained in or omitteshirany Issuer Free Writi
Prospectus or the Pricing Prospectus, in reliarqmanuand in conformity with, written informationriushed to the Company by -
Underwriter specifically for inclusion therein, vehi information the parties hereto agree is limitedhe Underwrites Information (a
defined in Section 1Y. As used in this paragraph (lBhd elsewhere in this Agreement:

“ Applicable Time " means [8:00 A.M.], New York time, on the datetbis Agreement.
“ General Use Free Writing Prospectus ” means any Issuer Free Writing Prospectus thideistified on_Schedule £o this Agreement.
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“ I'ssuer Free Writing Prospectus ” means any ‘issuer free writing prospectus,” as defined in Rule 433 of the Rules and Regula
relating to the Shares in the form filed or reqgdite be filed with the Commission or, if not reaadrto be filed, in the form retained in
Company'’s records pursuant to Rule 433(g) of the®and Regulations.

“ Limited Use Free Writing Prospectuses” means any Issuer Free Writing Prospectus thabiss General Use Free Writing Prospectus.

“ Pricing Prospectus " means the Preliminary Prospectus, if any, and thseBProspectus, each as amended and supple
immediately prior to the Applicable Time, includiagy document incorporated by reference thereipn,|ssuer Free Writing Prospec
and any prospectus supplement deemed to be eéhpeebdf.

(c) No order preventing or suspending the use gfRneliminary Prospectus, any Issuer Free Writingspectus or the Prospec
relating to the Offering has been issued by the @@sion, and no proceeding for that purpose oryamsto Section 8A of the Securil
Act has been instituted or, to the knowledge of@wenpany, threatened by the Commission, and arljnmary Prospectus, at the til
of filing thereof, conformed in all material respeto the requirements of the Securities Act ardRlnles and Regulations, and, ur
otherwise corrected, modified or supplemented, rditl contain an untrue statement of a material égodbmit to state a material f:
required to be stated therein or necessary to rtekstatements therein, in the light of the circtamses under which they were made
misleading;provided, however that the Company makes no representations oan@s as to information contained in or omittezh
any Preliminary Prospectus, in reliance upon, andoinformity with, written information furnished tbe Company by the Underwri
specifically for inclusion therein, which informati the parties hereto agree is limited to the Undeer’s Information (as defined
Section 17).

(d) At the respective times the Registration Staetnrand any amendments thereto became or becopwiwdf at the date of tt
Agreement and at the Closing Date, the Registrdfimtement and any amendments thereto conformeavidinconform in all materie
respects to the requirements of the SecuritiesaAdtthe Rules and Regulations and did not andnwtlicontain any untrue statement
material fact or omit to state any material facfuieed to be stated therein or necessary to makstttements therein not misleading;
the Prospectus and any amendments or supplemengsahat the time the Prospectus or any amendonenuipplement thereto was iss
and at the Closing Date, conformed and will confannall material respects to the requirements ef $iecurities Act and the Rules
Regulations and did not and will not contain anruetstatement of a material fact or omit to stataaderial fact necessary in orde
make the statements therein, in light of the cirstamces under which they were made, not misleagirgiided, however that th
foregoing representations and warranties in_thiagraph (d)shall not apply to information contained in or tted from the Registratic
Statement or the Prospectus, or any amendmentpmesnent thereto, in reliance upon, and in conformaith, written informatiol
furnished to the Company by the Underwriter spealfy for inclusion therein, which information tiparties hereto agree is limited to
Underwriter’s



Information (as defined in_Section 37 The Prospectus contains all required informatioer the Securities Act with respect to
Securities included in the Units and the distribntof such Securities.

(e) Each Issuer Free Writing Prospectus, if anyfass issue date and at all subsequent timesitfiréhe completion of the Offeri
or until any earlier date that the Company notifiechotifies the Underwriter as described in Secte), did not, does not and will r
include any information that conflicted, confliats will conflict with the information contained ithe Registration Statement, Pric
Prospectus or the Prospectus, including any doctimearporated by reference therein and any prdasgesupplement deemed to
part thereof that has not been superseded or raddifi includes an untrue statement of a matea@ldr omitted or would omit to stat
material fact required to be stated therein or ssaey in order to make the statements thereinhenlight of the circumstances un
which they were made, not misleading. The foregai@gtence does not apply to statements in or asnisgrom any Issuer Free Writi
Prospectus in reliance upon, and in conformity wathitten information furnished to the Company e tUnderwriter specifically fi
inclusion therein, which information the partiesdte agree is limited to the Underwriter’s Inforioat (as defined in Section 37

(f) The documents incorporated by reference inRhespectus, when they became effective or werd filth the Commission,
the case may be, conformed in all material respectse requirements of the Securities Act or tkeHange Act, as applicable, and
rules and regulations of the Commission thereuraer none of such documents contained any untrienstat of a material fact
omitted to state any material fact required to tagesl therein or necessary to make the statemeertsin not misleading, in light of t
circumstances under which they were made; and artlgefr documents so filed and incorporated by esfee in the Prospectus, wl
such documents become effective or are filed with €Commission, as the case may be, will conformalimmaterial respects to t
requirements of the Securities Act or the Exchafagte as applicable, and the rules and regulatidikedoCommission thereunder and
not contain any untrue statement of a material dacimit to state any material fact required toststed therein or necessary to mak
statements therein not misleading, in light of ¢treumstances under which they were made.

(g) At the time of filing the Registration Statenheany 462(b) Registration Statement and any pfisttive amendments there
and at the date hereof, the Company was not, an@dimpany currently is not, an “ineligible issuexs’defined in Rule 405 of the Rt
and Regulations. The Company has not, directhyndiréctly, distributed and will not distribute anffering material in connection wi
the Offering other than any Preliminary Prospecths, Prospectus and other materials, if any, pethitinder the Securities Act ¢
consistent with _Sectior(b) below. The Company will file with the Commissiall Issuer Free Writing Prospectuses (other thémac
show,” as described in Rule 433(d)(8) of the Rules anduRéigns), if any, in the time and manner requitedler Rules 163(b)(2) a
433(d) of the Rules and Regulations.



(h) The Company has been duly organized and isllyadixisting and in good standing under the lawshef State of Texas. T
Company is duly qualified to do business and igdnd standing as foreign corporation in each jictggh in which its ownership or lee
of property or the conduct of its business regsireh qualification and has all power and authorggessary to own or hold its proper
and to conduct the business in which it is engaggdept where the failure to so qualify or havehspower or authority (i) would n
have, singly or in the aggregate, a material adveffect on the condition (financial or otherwis@sults of operations, assets, busine
prospects of the Company, or (ii) impair in any eni respect the ability of the Company to perfatsrobligations under this Agreem
or to consummate any transactions contemplatetiibyAgreement, the General Disclosure PackageeoPtbspectus (any such effec
described in clauses (i) or (ii), dtaterial Adverse Effect”). The Company does not own or control, directly alirectly, any interest
any corporation, partnership, limited partnershipited liability company, association or otherignand has no subsidiaries.

(i) The Company has the full right, power and adtlioto enter into this Agreement and the Warra@tsg to perform and
discharge its obligations hereunder and thereunaled; this Agreement and the Warrants have been altljorized, executed &
delivered by the Company, and constitute valid Binding obligations of the Company enforceabledocadance with their terms.

()) The Shares and Warrants to be issued and sotidoCompany to the Underwriter hereunder andstteges of Common Stc
issuable upon exercise of the Warrants (ttW¢drrant Shares ") have been duly and validly authorized and, whenedsand delivere
against payment therefor as provided herein, aadMarrant Shares, when issued and delivered agaaystent therefor as providec
the Warrants, will be duly and validly issued, yutlaid and nonassessable and free of any preengtsienilar rights and will conform
the description thereof contained in the GeneratbDsure Package and the Prospectus.

(k) The Company has an authorized capitalizatiorsetsforth in the General Disclosure Package, dhafathe issued ar
outstanding shares of capital stock of the Compgeawe been duly and validly authorized and issusal fily paid and norassessabl
have been issued in compliance with federal ane st@curities laws, and conform to the descripti@reof contained in the Gene
Disclosure Package and the Prospectus. As of Fgbay&011, there were 18,851,683 shares of Com&took issued and outstand
and no shares of Preferred Stock, par value $0.8HecCompany issued and outstanding, and 13,186B&res of Common Stock w
issuable upon the exercise of all options, warrantsconvertible securities outstanding as of glatk. Since such date, the Company
not issued any securities, other than Common Stifckhe Company issued pursuant to the exercisetadksoptions previous
outstanding under the Compasystock option plans or the issuance of restri@edimon Stock pursuant to employee stock pure
plans. All of the Company’s options, warrants atiteo rights to purchase or exchange any secufiieshares of the Comparsytapita
stock have been duly authorized and validly issuratiwere issued in compliance with US federal daté securities laws. The Securi
to be issued and sold by the Company under thisé&gent and the Warrant will conform to the desimipthereof
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in the General Disclosure Package and the Prospeatd no person or entity has the right to requeggstration of shares of Comn
Stock or other securities of the Company becausheofiling or effectiveness of the Registratiomt8tnent and the Shares will be fre
statutory and contractual preemptive rights, resalets, rights of first refusal and similar rightsther than as described in the Ger
Disclosure Package and the Prospectus. None afutséanding shares of Common Stock was issuedlation of any preemptive righ
rights of first refusal or other similar rights sabscribe for or purchase securities of the Compahgre are no authorized or outstan
shares of capital stock, options, warrants, preempights, rights of first refusal or other rights purchase, or equity or debt secur
convertible into or exchangeable or exercisable &my capital stock of the Company other than thadescribed above or accural
described in the General Disclosure Package. Tiserig¢ion of the Companyg’ stock option, stock bonus and other stock pla
arrangements, and the options or other rights gdatiiereunder, as described in the General DisdoBackage and the Prospec
accurately and fairly present the information regdito be shown with respect to such plans, arraegés, options and rights.

() The execution, delivery and performance of thggeement and the Warrant, the issue and saleeoBhares and Warrants by
Company and the consummation of the transactiontenwplated hereby and thereby will not (with orheifit notice or lapse of time
both) conflict with or result in a breach or vidtat of any of the terms or provisions of, consétatdefault or Debt Repayment Trigge
Event (as defined below) under, give rise to amgtriof termination or other right or the cancedatior acceleration of any right
obligation or loss of a benefit under, or give rigehe creation or imposition of any lien, encuarwe, security interest, claim or che
upon any property or assets of the Company purdoarny indenture, mortgage, deed of trust, logmeement or other agreemen
instrument to which the Company is a party or byclwlihe Company is bound or to which any of thepprty or assets of the Compan
subject, nor will such actions result in any vi@atof the provisions of the charter or laws (or analogous governing instruments
applicable) of the Company or any law, statuteg,retgulation, judgment, order or decree of anyrtcougovernmental agency or bo
domestic or foreign, having jurisdiction over then@pany or any of its properties or assets. Bebt Repayment Triggering Event”
means any event or condition that gives, or withdlving of notice or lapse of time would give th@der of any note, debenture or o
evidence of indebtedness (or any person actingioh Bolders behalf) the right to require the repurchase, mestmn or repayment of
or a portion of such indebtedness by the Comparangrof its subsidiaries.

(m) Except for the registration of the Shares, \Aats and Warrant Shares under the Securities Atsaoh consents, approv.
authorizations, registrations or qualificationsv@sy be required under the Exchange Act and appdicsthte or foreign securities laws,
Financial Industry Regulatory Authority, Inc. FINRA ") and the Nasdaq Capital Market Kasdag CM ”) in connection with th
Offering, no consent, approval, authorization atewrof, or filing, qualification or registration thi, any court or governmental agenc
body, foreign or domestic, which has not been mabé&ined or taken and is not in full force anceeff is required for the executi
delivery and



performance of this Agreement by the Company, tfier@g or the consummation of the transactionstemplated hereby.

(n) MaloneBailey, LLP, who have audited certairaficial statements and related schedules includettorporated by reference
the Registration Statement, the General Discloflaekage and the Prospectus, is an independenteregigpublic accounting firm

required by the Securities Act and the Rules anguRé¢ions and the Public Company Accounting Ovéatsigpard (United States) (the “

PCAOB ). Except as prepproved in accordance with the requirements st fo Section 10A of the Exchange Act, MaloneBg,
LLP has not been engaged by the Company to perorniprohibited activities” (as defined in Sectib®A of the Exchange Act).

(o) The financial statements, together with thetesl notes and schedules, included or incorporayeceference in the Gene
Disclosure Package, the Prospectus and in the trRet@s Statement fairly present the financial fiosi and the results of operations
changes in financial position of the Company atréspective dates or for the respective periodethespecified. Such statements
related notes and schedules have been preparetondance with the generally accepted accountingiptes in the United States
GAAP ") applied on a consistent basis throughout the perindolved except as may be set forth in the rdlatetes included
incorporated by reference in the General Disclogtaekage. The financial statements, together wi¢ghrelated notes and schedt
included or incorporated by reference in the GdnBrsclosure Package and the Prospectus complyl imaterial respects with tl
Securities Act, the Exchange Act, and the RulesReglulations and the rules and regulations undeEttthange Act. No other financ
statements or supporting schedules or exhibitseayeired by the Securities Act or the Rules anduReipns to be described, or inclut
or incorporated by reference in the Registraticate®hent, the General Disclosure Package or thep@&etss. There is no pro forma ol
adjusted financial information which is requiredle included in the Registration Statement, theeGdnDisclosure Package, or
Prospectus or a document incorporated by referénarein in accordance with the Securities Act dr@lRules and Regulations which
not been included or incorporated as so required.

(p) The Company has not sustained, since the datedatest audited financial statements includedhcorporated by reference
the General Disclosure Package, any material Ioggerference with its business from fire, exptwsiflood or other calamity, whethet
not covered by insurance, or from any labor disprteourt or governmental action, order or decherwise than as set forth
contemplated in the General Disclosure Package, sinde such date, there has not been any chantie inapital stock (other th
Common Stock of the Company issued pursuant théiexercise of stock options, or the grant ofrigetd share awards, pursuant to
Company’s stock incentive plans and (ii) the e)sacof warrants or convertible notes previously esguor longterm debt of th
Company, or any material adverse change, or angldement involving a prospective material advereange, in or affecting tl
business, assets, general affairs, managememgfaigosition, prospects, stockholdeesjuity or results of operations of the Comp
otherwise than as set forth or contemplated ifdaeeral Disclosure Package.
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(q) Except as set forth in the General DiscloswaekBge, there is no legal or governmental actioit, daim or proceeding pendi
to which the Company is a party or of which anypamy or assets of the Company is the subject wisickquired to be described in
Registration Statement, the General Disclosure &gelor the Prospectus or a document incorporatecefeyence therein and is
described therein, or which, singularly or in thligeegate, if determined adversely to the Companydcbave a Material Adverse Effi
or prevent the consummation of the transactiongeroplated hereby; and to the Companknowledge, no such proceedings
threatened or contemplated by governmental autbsiitr threatened by others.

(r) The Company is not in (i) violation of its cler or bylaws (or analogous governing instrument, as apipliéa (ii) default in an
respect, and no event has occurred which, wittceadr lapse of time or both, would constitute sadatefault, in the due performance
observance of any term, covenant or condition d¢oethin any indenture, mortgage, deed of trustnlagreement, lease or ot
agreement or instrument to which it is a party ymthich it is bound or to which any of its propetyassets is subject or (iii) violatior
any respect of any law, ordinance, governmental, mglgulation or court order, decree or judgmenthcch it or its property or assets n
be subject except, in the case of clauses (ii)(@apaf this paragraph (r), for any violations defaults which, singly or in the aggreg
would not have a Material Adverse Effect.

(s) The clinical trials conducted by or on behdlbosponsored by the Company or in which the Camypa its product candidat
have participated that are described in the Gedsglosure Package and Prospectus or the redulthioh are referred to in the Gene
Disclosure Package or Prospectus were and, ifpgilding, are being conducted in all material retspe accordance with medical
scientific research procedures that the Compansorebly believes are appropriate. The descriptiorise General Disclosure Pack
and Prospectus of the results of such clinicalstréae, in all material respects, accurate andyfairesent the data derived from s
clinical trials, and the Company has no knowledfary studies or tests performed by or on behathefCompany the results of wh
are materially inconsistent with or otherwise mialr call into question the results described eferred to in the General Disclos
Package and Prospectus. Except to the extent géstlm the General Disclosure Package and the &t the Company has
received any notices or other correspondence frenuUnited States Food and Drug Administratiofr[A ") or any other governmen
agency requiring the termination, suspension orifivagion of any clinical trials that are describedthe General Disclosure Packag
Prospectus or the results of which are referréd the General Disclosure Package or Prospectus.

(t) The Company possess all licenses, certificatathorizations and permits issued by, and has mfidieclarations and filing
with, the appropriate local, state, federal or igneregulatory agencies or bodies which are necgssadesirable for the ownership of
properties or the conduct of its businesses asridescin the General Disclosure Package and thepewus (collectively, the
Governmental Permits”) , except where any failures to possess or make the,ssingly or in the aggregate, would not have aeki
Adverse Effect. The Company is in compliance wittsach



Governmental Permits and all such Governmental Rerare valid and in full force and effect, excephiere the norcompliance
invalidity or failure to be in full force and effeavould not, singly or in the aggregate, have aéviat Adverse Effect. All suc
Governmental Permits are free and clear of anyicésh or condition that are in addition to, or teaally different from those norma
applicable to similar licenses, certificates, auttations and permits. The Company has not recenaiication of any revocation
modification (or proceedings related thereto) of anch Governmental Permit and the Company hagason to believe that any s
Governmental Permit will not be renewed.

(u) The Company is not and, after giving effectite Offering and the application of the proceedsebf as described in the Gen
Disclosure Package and the Prospectus, will natrnecan “investment companwithin the meaning of the Investment Company Au
1940, as amended, and the rules and regulatiothe @@ommission thereunder.

(v) Neither the Company nor, to the Company’s kremgle, any of the Comparsybfficers, directors or affiliates has taken oH
take, directly or indirectly, any action designedrdended to stabilize or manipulate the priceny security of the Company, or wh
caused or resulted in, or which might in the futtgasonably be expected to cause or result iniligtglon or manipulation of the price
any security of the Company.

(w) The Company owns or possesses the right taliseaterial patents, trademarks, trademark regfistns, service marks, serv
mark registrations, trade names, copyrights, liespmventions, software, databases, kimmw, Internet domain names, trade secret:
other unpatented and/or unpatentable proprietargoofidential information, systems or proceduresd ather intellectual prope!
(collectively, “ Intellectual Property ") necessary to carry on its business as currentiguwiad, and as proposed to be conducte:
described in the General Disclosure Package andPtbspectus, and the Company is not aware of amyndo the contrary or a
challenge by any other person to the rights ofGbenpany with respect to the foregoing except foséithat could not have a Mate
Adverse Effect. The Intellectual Property licendescribed in the General Disclosure Package anBribepectus are valid, binding ug
and enforceable by or against the parties thereé@é¢ordance to their terms. The Company has cethpliall material respects with, ¢
is not in breach nor has received any assertetireatened claim of breach of, any Intellectual Brtplicense to which it is a par
except for any such breach that would not indiviljuar in the aggregate have a Material Adverseeéff and the Company has
knowledge of any breach or anticipated breach by ather person to any such Intellectual Propextgrse. To the knowledge of
Company, the Company’business as now conducted and as proposed tndeated does not and will not infringe or conflidth any
valid patents, trademarks, service marks, tradeesanopyrights, trade secrets, licenses or ottieliéntual Property or franchise right
any person. The Company has not received notideatiaclaim has been made against the Companyiralebe infringement by tt
Company of any patent, trademark, service markletraame, copyright, trade secret, license in oerothtellectual property right
franchise right of any person. The
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Company has taken all reasonable steps to protadttain and safeguard its rights in all IntelledtBroperty, including the execution
appropriate nondisclosure and confidentiality agresets. The consummation of the transactions coriggatpby this Agreement will n
result in the loss or impairment of or payment oy additional amounts with respect to, nor reqtlire consent of any other persol
respect of, the Compargytight to own, use, or hold for use any of thellettual Property as owned, used or held for ngbe condut
of the business as currently conducted. With resjgethe use of the software in the Companlytisiness as it is currently conducted
Company has not experienced any material defecssiégh software including any material error or @iwis in the processing of &
transactions other than defects which have beeeated, and to the knowledge of the Company, nb software contains any device
feature designed to disrupt, disable, or othenivigeair the functioning of any software or is sulbjgrthe terms of any “open sourcel’
other similar license that provides for the sowode of the software to be publicly distributeddedicated to the public. The Comp
has at all times complied with all applicable langtating to privacy, data protection, and the ailen and use of personal informat
collected, used, or held for use by the Companghe conduct of the Comparsybusiness, except for any such breach that \
individually or in the aggregate have a Materiab@rse Effect. No claims have been asserted ortt#ed against the Company alleg
a violation of any persor’privacy or personal information or data rightsl &me consummation of the transactions contemplagedb
will not breach or otherwise cause any violationaofy law related to privacy, data protection, c& tlollection and use of persa
information collected, used, or held for use by @@mpany in the conduct of the Companpusiness. The Company takes reaso
measures to ensure that such information is predeagainst unauthorized access, use, modificatioother misuse.

(x) The Company has good and marketable title endienple to, or has valid rights to lease or otleewse, all items of real
personal property which are material to the busingfsthe Company as currently conducted, in eade deee and clear of all liel
encumbrances, security interests, claims and defleat do not, singularly or in the aggregate, nltg affect the value of such prope
and do not interfere with the use made and proptsd made of such property by the Company; ahdfdahe leases and subleg
material to the business of the Company, and uwtiézh the Company holds properties described inGbeeral Disclosure Package
the Prospectus, are in full force and effect, alel@ompany has not received any notice of any mhtdaim of any sort that has be
asserted by anyone adverse to the rights of thep@oynunder any of the leases or subleases mentaby@ak, or affecting or question
the rights of the Company to the continued possessi the leased or subleased premises under ahylease or sublease.

(y) No labor disturbance by the employees of then@any exists or, to the best of the Comparkriowledge, is imminent, and
Company is not aware of any existing or imminembladisturbance by the employees of any of itsgypal suppliers, manufacture
customers or contractors, that could reasonableXmected, singularly or in the aggregate, to hawdagerial Adverse Effect. Tl
Company is not aware that any
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key employee or significant group of employeeshef Company plans to terminate employment with tbe@any.

(2) No “prohibited transaction”ag defined in Section 406 of the Employee Retirdrh@tome Security Act of 1974, as ament
including the regulations and published interpretet thereunder (ERISA "), or Section 4975 of the Internal Revenue Code o618¢
amended from time to time (theC'ode™)) or “accumulated funding deficiencya$ defined in Section 302 of ERISA) or any of thiers:
set forth in Section 4043(b) of ERISA (other thaer@s with respect to which the thirty (3@y notice requirement under Section £
of ERISA has been waived) has occurred or couldarably be expected to occur with respect to angl@yee benefit plan of tl
Company which could, singly or in the aggregatejeha Material Adverse Effect. Each employee bergéih of the Company is
compliance in all material respects with applicalle, including ERISA and the Code. The Company maisincurred and could r
reasonably be expected to incur liability undeteTiV of ERISA with respect to the termination of, withdrawal from, any pension pl
(as defined in ERISA). Each pension plan for whibk Company would have any liability that is inteddto be qualified und
Section 401(a) of the Code is so qualified, andhimgt has occurred, whether by action or by failiorect, which could, singly or in t
aggregate, cause the loss of such qualification.

(aa) The Company is in compliance with all foreifgderal, state and local rules, laws and reguiatielating to the use, treatm:
storage and disposal of hazardous or toxic subssapicwaste and protection of health and safethi@environment which are applica
to its business (Environmental Laws "), except where the failure to comply would not, siagy or in the aggregate, have a Mate
Adverse Effect. There has been no storage, gearrdtansportation, handling, treatment, dispadiaicharge, emission, or other rele
of any kind of toxic or other wastes or other hdpais substances by, due to, or caused by the Cgnfpgrio the Companyg’ knowledge
any other entity for whose acts or omissions then@any is or may otherwise be liable) upon any ef pinoperty now or previous
owned or leased by the Company, or upon any ottugrepty, in violation of any law, statute, ordinancule, regulation, order, judgme
decree or permit or which would, under any lawtwus&g ordinance, rule (including rule of common )awegulation, order, judgme
decree or permit, give rise to any liability, extéy any violation or liability which would not ke, singularly or in the aggregate with
such violations and liabilities, a Material Adveis#ect; and there has been no disposal, dischamession or other release of any |
onto such property or into the environment surrdngduch property of any toxic or other wastes threo hazardous substances !
respect to which the Company has knowledge, eXoeptny such disposal, discharge, emission, orratilease of any kind which wot
not have, singularly or in the aggregate with altts discharges and other releases, a Material AdvEffect. In the ordinary course
business, the Company conducts periodic reviewseo&ffect of Environmental Laws on its businesd assets, in the course of whic
identifies and evaluates associated costs anditiebi(including, without limitation, any capitar operating expenditures required
cleanup, closure of properties or compliance with Enmim@ntal Laws or Governmental Permits issued theleynany relate
constraints on operating activities
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and any potential liabilities to third parties). @re basis of such reviews, the Company has rebonancluded that such associz
costs and liabilities would not have, singularlyiothe aggregate, a Material Adverse Effect.

(bb) The Company (i) has timely filed all necesstagieral, state, local and foreign tax returns, alicsuch returns were trt
complete and correct, (ii) has paid all federatestlocal and foreign taxes, assessments, govetahe other charges due and pay
for which it is liable, including, without limitadin, all sales and use taxes and all taxes whiclCtrmepany is obligated to withhold frc
amounts owing to employees, creditors and thirdiggrand (iii) does not have any tax deficiencglaims outstanding or assessed ¢
the best of its knowledge, proposed against anthef, except those, in each of the cases desciibelduses (i), (i) and (iii) of th
paragraph (bb), that would not, singularly or ie thiggregate, have a Material Adverse Effect. Theizmy has not engaged in .
transaction which is a corporate tax shelter orcitould be characterized as such by the IntereakRue Service or any other tay
authority. The accruals and reserves on the boodsecords of the Company in respect of tax litibdi for any taxable period not-
finally determined are adequate to meet any assegsnand related liabilities for any such periodgd aince December 31, 2010
Company has not incurred any liability for taxelsestthan in the ordinary course.

(cc) The Company is insured by insurers of recagphifinancial responsibility against such losses rsids and in such amounts
are prudent and customary in the business in wihielfCompany is engaged, including, but not limiteddirectors and officers insural
coverage in such amounts and covering such risks asmmercially reasonable for the conduct ofbitsiness and the value of
properties and as is customary for companies ewgagsimilarbusinesses in similar industries. To the best kadgeé of the Compar
such insurance contracts and policies are accarsteomplete. The Company has no reason to beletét will not be able to renew
existing insurance coverage as and when such apengires or to obtain similar coverage from samihsurers as may be necessa
continue its business at a cost that would not lzaMVaterial Adverse Effect.

(dd) The Company maintains a system of internabawctng and other controls sufficient to provideasenable assurances -
() transactions are executed in accordance witmagamens general or specific authorizations; (ii) trangaw are recorded
necessary to permit preparation of financial stet@sin conformity with GAAP and to maintain acctability for assets; (iii) access
assets is permitted only in accordance with manag&mgeneral or specific authorization; and (iv) teearded accountability for ass
is compared with existing assets at reasonablevadteand appropriate action is taken with respeeiny differences. Except as descr
in the General Disclosure Package, since the entheofCompanys most recent audited fiscal year, there has b&gmq materic
weakness in the Company'’s internal control ovearfitial reporting (whether or not remediated) anyin® change in the Compay’
internal control over financial reporting that hasterially affected, or is reasonably likely to evélly affect, the Companyg’internz
control over financial reporting.
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(ee) The minute books of the Company have been raaditable to the Underwriter and counsel for thedekwriter, and suc
books (i) contain a complete summary of all meetimgpd actions of the board of directors (includearh board committee) ¢
stockholders of the Company since the time of éspective incorporation or organization through diage of the latest meeting ¢
action, and (ii) accurately in all material respemflect all transactions referred to in such rteswor written consents.

(ff) There is no franchise, lease, contract, agesgnor document required by the Securities Actythe Rules and Regulations
be described in the General Disclosure Packagenatid Prospectus or a document incorporated reate therein or to be filed as
exhibit to the Registration Statement or a docunirecdrporated by reference therein which is nottdbsd or filed therein as requir
and all descriptions of any such franchises, leasmgracts, agreements or documents containdwiRégistration Statement, the Ger
Disclosure Package or in any document incorporbyeceference therein are accurate and completeiggsns of such documents in
material respects. Other than as described in #mef@l Disclosure Package, no such franchise, ,|leasgract or agreement has b
suspended or terminated for convenience or deffgulhe Company or any of the other parties thematd, the Company has not recei
notice nor does the Company have any other knowlefigny such pending or threatened suspensionirtation or norrenewal, exce|
for such pending or threatened suspensions, tetimirsaor nonrenewals that would not reasonably be expectedibtgly or in thi
aggregate, have a Material Adverse Effect.

(99) No relationship, direct or indirect, existstween or among the Company on the one hand, andliteetors, officer:
stockholders, customers or suppliers of the Compmangny of their affiliates on the other hand tlgatequired to be described in
General Disclosure Package and the Prospectudasuament incorporated by reference therein andishadt so described.

(hh) The Company does not own any “margin secsfités that term is defined in Regulation U of the Bloaf Governors of tr
Federal Reserve System (théeéderal Reserve Board), and none of the proceeds of the Offering will bedjglirectly or indirectly, fc
the purpose of purchasing or carrying any margousty, for the purpose of reducing or retiring angebtedness which was origin:
incurred to purchase or carry any margin securitippany other purpose which might cause any efSkecurities included in the Units
be considered a “purpose credit” within the measiofjRegulation T, U or X of the Federal Reservailo

(i) The Company is not a party to any contracteagent or understanding with any person that wgiud rise to a valid clai
against the Company or the Underwriter for a bragercommission, findes’fee or like payment in connection with the Offigrior an'
transaction contemplated by this Agreement, theifRagion Statement, the General Disclosure Packaghe Prospectus, except v
respect to PJ Solomon (as described in the GeDé&ealosure Package), who is serving as the Compgdinancial advisor.
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(i) No forward4ooking statement (within the meaning of Sectiod 2 the Securities Act and Section 21E of the Eraje Act
contained in either the General Disclosure Packaghe Prospectus has been made or reaffirmed wtithoeasonable basis or has |
disclosed other than in good faith.

(kk) The Company is subject to and in compliancealh material respects with the reporting requirateeof Section 13 |
Section 15(d) of the Exchange Act. The Common Sisdlegistered pursuant to Section 12(b) of theharge Act and is listed on 1
Nasdaq CM, and the Company has taken no actiogrssito, or reasonably likely to have the effect@fminating the registration of 1
Common Stock under the Exchange Act or delisting @ommon Stock from the Nasdag CM, nor has the @ompeceived ar
notification that the Commission or FINRA is cong@ating terminating such registration or listingo Bonsent, approval, authorizatior
order of, or filing, notification or registrationitl, the Nasdag CM is required for the listing d@radling of the shares of Common Stocl
the Nasdag CM, except for (i) a Notification Forhisting of Additional Shares and (ii) a Notificatidcorm: Change in the Number
Shares Outstanding.

(I The Company is in material compliance with ptbvisions of the Sarbanes-Oxley Act of 2002 (thH®arbanes-Oxley Act”)
which are applicable to it.

(mm) The Company is in compliance in all materegpects with all applicable corporate governangeirements set forth in t
Nasdaq Capital Marketplace Rules.

(nn) Neither the Company nor, to the best of thenfanys knowledge, any employee or agent of the Comphay,made at
contribution or other payment to any official ofi candidate for, any federal, state, local or fgmebffice in violation of any la
(including the Foreign Corrupt Practices Act of I9%As amended) or of the character required toibeoded in the Registrati
Statement, the General Disclosure Package or tispPctus or a document incorporated by refererezeith

(0o0) There are no transactions, arrangements er o#tationships between and/or among the Comgany of its affiliates (as su
term is defined in Rule 405 of the Securities Aatd any unconsolidated entity, including, but notited to, any structured finan
special purpose or limited purpose entity that daeksonably be expected to materially affect toen@anys liquidity or the availabilit
of or requirements for its capital resources, whieimsaction, arrangement or other relationshigdgiired to be described in the Gen
Disclosure Package and the Prospectus or any detunoerporated by reference therein that has senldescribed as required.

(pp) There are no outstanding loans, advances fjexaemal advances for business expenses in theapydcourse of business)
guarantees of indebtedness by the Company to dhéobenefit of any of the officers or directorstieé Company, except as disclose
the Registration Statement, the General DiscloBackage and the Prospectus.
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(qq) The statistical and market related data inetldn the Registration Statement, the General Désck Package and
Prospectus are based on or derived from sourcésht@aCompany believes to be reliable and accueatd, such data agree with
sources from which they are derived.

(rr) The operations of the Company are and have beaducted at all times in compliance with apgileafinancial recordkeepi
and reporting requirements of the Currency and igor&ransactions Reporting Act of 1970, as amendeglicable money launderi
statutes and applicable rules and regulations tineler (collectively, the Money Laundering Laws”), and no action, suit or proceed
by or before any court or governmental agency, aitthor body or any arbitrator involving the Conmgawith respect to the Mon
Laundering Laws is pending, or to the Company kealgk, threatened.

(ss) Neither the Company nor, to the Compariiowledge, any director, officer, agent, emplogeaffiliate of the Company
currently subject to any U.S. sanctions administéngthe Office of Foreign Assets Control of th&SUTreasury Department OFAC 7);
and the Company will not directly or indirectly usee proceeds of the Offering, or lend, contribateotherwise make available si
proceeds to any subsidiary, joint venture partmeatioer person or entity, for the purpose of firiagahe activities of any person currel
subject to any U.S. sanctions administered by OFAC.

(tt) Neither the Company nor, to the Company’s kiealge, any of its affiliates (within the meaningliNRA’s NASD Condutc
Rule 2720(f)(1)) directly or indirectly controlss controlled by, or is under common control with,jsan associated person (within
meaning of Article I, Section 1(ee) of the By-laofd-INRA) of, any member firm of FINRA.

(uu) The Company is, and will be immediately foliog this Offering, in compliance with the rules fitre use of a registrati
statement on Form $-as set forth in Instruction 1.B.6 thereto (tha) the aggregate market value of securities soldrtyn behalf of tr
Company pursuant to Instruction 1.B.6 during theiquk of 12 calendar months immediately prior tod ancluding, this Offering is r
more than one-third of the aggregate market vafude voting and non-voting common equity held lnaffiliates of the Compan
(b) the Company is not a shell company (as definglde Securities Act) and has not been a shellpgom for at least 12 calendar mor
previously; and (c) the Company has at least omgsabf common equity securities listed and registen a national securities exchan

(vv) No approval of the stockholders of the Companger the rules and regulations of Nasdaq (inodRule 5635 of the Nasc
Capital Marketplace Rules) is required for the Campto issue and deliver to the Underwriter theuSiges contained in the Units.
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Any certificate signed by or on behalf of the Compand delivered to the Underwriter or to counselthe Underwriter shall be deen
to be a representation and warranty by the Commthe Underwriter as to the matters covered thereb

4. F URTHERA GREEMENTS OF THE OMPANY. The Company agrees with the Underwriter:

(a) To prepare the Rule 462(b) Registration Statgnienecessary, in a form approved by the Undigewand file such Rule 462(
Registration Statement with the Commission on thee chereof; to prepare the Prospectus in a formroapd by the Underwrit
containing information previously omitted at thend&i of effectiveness of the Registration Statememneliance on rules 430A, 430B
430C of the Rules and Regulations and to file deabspectus pursuant to Rule 424(b) of the RulesRegllations not later than -
second (2d) business day following the execution and delivarthis Agreement or, if applicable, such eadiere as may be required
Rule 430A of the Rules and Regulations; to promptsify the Underwriter of the Comparsyintention to file or prepare any supplen
or amendment to any Registration Statement ore@dPtiospectus and to make no amendment or supplémtire Registration Stateme
the General Disclosure Package or to the Prospséatuhich the Underwriter shall reasonably objegtniotice to the Company afte
reasonable period to review; to advise the Undeéewrpromptly after it receives notice thereofttoé time when any amendment to
Registration Statement has been filed or beconfestigfe or any supplement to the General Discloftaekage or the Prospectus or
amended Prospectus has been filed and to furnesitiderwriter with copies thereof; to file withihet time periods prescribed by
Exchange Act, including any extension thereof naditerial required to be filed by the Company whk Commission pursuant to Rt
433(d) or 163(b)(2) of the Rules and Regulatiossth@ case may be; to file promptly all reports ang definitive proxy or informatic
statements required to be filed by the Company whithCommission pursuant to Section 13(a), 13#@)or115(d) of the Exchange /
subsequent to the date of the Prospectus and fongaas the delivery of a prospectus (or in lieeréof, the notice referred to in Rule 173
(a) of the Rules and Regulations) is required inneation with the Offering; to advise the Underesjtpromptly after it receives not
thereof, of the issuance by the Commission of aop ®rder or of any order preventing or suspendhey use of any Preliming
Prospectus, any Issuer Free Writing ProspectuseoPtospectus, of the suspension of the qualificaif the Securities for offering or s
in any jurisdiction, of the initiation or threategi of any proceeding for any such purpose, or gfraguest by the Commission for
amending or supplementing of the Registration 8tate, the General Disclosure Package or the Praspec for additional informatio
and, in the event of the issuance of any stop codef any order preventing or suspending the dsang Preliminary Prospectus, ¢
Issuer Free Writing Prospectus or the Prospectusugpending any such qualification, and promptlyde its best efforts to obtain
withdrawal of such order.

(b) The Company represents and agrees that, umlebtains the prior consent of the Underwriterhds not made and will n
make any offer relating to the Units that would stitate a “free writing prospectusis defined in Rule 405 of the Rules and Reguls
(each, a ‘Permitted Free Writing Prospectus”); providedthat
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the prior written consent of the Underwriter herstmll be deemed to have been given in respecheofGeneral Use Free Writi
Prospectus , if any, included in Scheduléagketo. The Company represents that it has treatddagrees that it will treat each Perm
Free Writing Prospectus as an Issuer Free Writirgspectus, comply with the requirements of Ruled &a6d 433 of the Rules &
Regulations applicable to any Issuer Free Writingspectus, including the requirements relatingirteely filing with the Commissiol
legending and record keeping and will not take actyon that would result in the Underwriter or tBempany being required to file w
the Commission pursuant to Rule 433(d) of the Raled Regulations a free writing prospectus prepédmgdr on behalf of tf
Underwriter that the Underwriter otherwise would have been required to file thereunder.

(c) If at any time when a Prospectus relating so$ecurities is required to be delivered undeiStbeurities Act, any event occurs
condition exists as a result of which the Prospecas then amended or supplemented, would inclogeiatrue statement of a mate
fact or omit to state a material fact necessarngriter to make the statements therein, in lighhefdircumstances under which they v
made, not misleading, or the Registration Stateyrenthen amended or supplemented, would inclugeiatiue statement of a mate
fact or omit to state a material fact necessamaie the statements therein not misleading, arifhy other reason it is necessary al
time to amend or supplement any Registration Statéror the Prospectus or to file under the Exchakgeany document incorporal
by reference in the Prospectus to comply with teeuities Act or the Exchange Act, the Company pimptly notify the Underwrite
and upon the Underwriter's request, the Company prvomptly prepare and file with the Commission,tlaé Companys expense, :
amendment to the Registration Statement or an amemidor supplement to the Prospectus or make anojipate filing under Section .
or 14 of the Exchange Act that corrects such statgror omission or effects such compliance and adliver to the Underwriter, withc
charge, such number of copies thereof as the Underwnay reasonably request. The Company congeritee use of the Prospectut
any amendment or supplement thereto by the Undtemwri

(d) If the General Disclosure Package is being tsesblicit offers to buy the Units at a time whée Prospectus is not yet availe
to prospective purchasers and any event shall azar result of which, in the judgment of the Comypar in the reasonable opinion
the Underwriter, it becomes necessary to amendmplement the General Disclosure Package in oodarake the statements thereir
the light of the circumstances under which theyewsrade, not misleading, or to make the statemémiin not conflict with tr
information contained or incorporated by refereic¢he Registration Statement then on file and sugterseded or modified, or if it
necessary at any time to amend or supplement ther@eDisclosure Package to comply with any law, @ompany promptly will eith
(i) prepare, file with the Commission (if requireah)d furnish to the Underwriter and any dealerapropriate amendment or supplen
to the General Disclosure Package or (ii) prepacefde with the Commission an appropriate filingder the Exchange Act which st
be incorporated by reference in the General Disco®ackage so that the General Disclosure Pacdsge amended or supplemel
will not, in the light of the circumstances undérigh they were made, be
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misleading or conflict with the Registration Statatthen on file, or so that the General Discloftaekage will comply with law.

(e) If at any time following issuance of an Isskege Writing Prospectus in connection with the €xfig there occurred or occurs
event or development as a result of which suchelsBtee Writing Prospectus conflicted or will cactfwith the information contained
the Registration Statement, Pricing Prospectus resgectus, including any document incorporated éference therein and &
prospectus supplement deemed to be a part themdafi@ superseded or modified or included or wonddude an untrue statement ¢
material fact or omitted or would omit to state atemial fact required to be stated therein or remgsin order to make the statem
therein, in the light of the circumstances undeiclithey were made, not misleading, the Companyphasiptly notified or will promptl
notify the Underwriter (and the Underwriter agréesease any such use promptly upon such notidicao that any use of the Iss
Free Writing Prospectus may cease until it is aredrat supplemented and has promptly amended opwithptly amend or suppleme
at its own expense, such Issuer Free Writing Padapeo eliminate or correct such conflict, untatatement or omission. The foregc
sentence does not apply to statements in or oms$fom any Issuer Free Writing Prospectus in mekaupon, and in conformity wi
written information furnished to the Company by thederwriter specifically for inclusion therein, igh information the parties her:
agree is limited to the Underwriter’s Informatias(defined in Section 17

(H To the extent not available on the Commissidalsctronic Data Gathering, Analysis and RetrigfBEDGAR”) system or ar
successor system, to furnish promptly to the Undéswand to counsel for the Underwriter, a signegy of the Registration Statemen
originally filed with the Commission, and of eaamendment thereto filed with the Commission, inahgdall consents and exhibits fi
therewith.

(g) To the extent not available on the CommissSdEDGAR system or any successor system, to dghianptly to the Underwrit
such number of the following documents as the Und&ar shall reasonably request: (i) conformed esmf the Registration Statemer
originally filed with the Commission (in each casecluding exhibits), (ii) any Preliminary Prospestyiii) any Issuer Free Writir
Prospectus, (iv) the Prospectus (the delivery efdbcuments referred to in clauses (i), (i), @id (iv) of this_paragraph (oo be mad
not later than 10:00 A.M., New York time, on thestmess day following the execution and deliventto$ Agreement), (v) conform
copies of any amendment to the Registration Statefescluding exhibits), (vi) any amendment or depgent to the General Disclos
Package or the Prospectus (the delivery of theeats referred to in clauses (v) and (vi) of thasagraph (g)to be made not later th
10:00 A.M., New York City time, on the business dallowing the date of such amendment or supplejnant (vii) any docume
incorporated by reference in the General Discloflaekage or the Prospectus (excluding exhibitetbg(the delivery of the docume
referred to in clause (vi) of this paragraph ¢g)be made not later than 10:00 A.M., New YorkyGitme, on the business day follow
the date of such document).
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(h) To make generally available to its stockholdesssoon as practicable, but in any event not thter eighteen (18) months a
the effective date of each Registration Statememtiarning statement (as defined in Rule 158(¢h@fSecurities Act) of the Compe
(which need not be audited) complying with Sectidiia) of the Securities Act and the Rules and Reguils (including, at the option
the Company, Rule 158).

(i) The Company will promptly take from time to such actions as the Underwriter may reasonaflyest to qualify the any
the Securities for offering and sale under the stes or Blue Sky laws of such jurisdictions (dastie or foreign) as the Underwriter n
designate and to continue such qualifications fecéffor so long as required for the distributidraay of the Securitieqprovidedthat the
Company shall not be obligated to qualify as aifprecorporation in any jurisdiction in which it it so qualified or to file a gene
consent to service of process in any jurisdiction.

() Upon request, during the period of five (5) geefrom the date hereof, to the extent not avadlail the Commissioa’EDGAF
system, the Company will deliver to the Underwritéj upon request, copies of all reports or otbemmunications furnished
stockholders and (ii) upon request, copies of aports and financial statements furnished or filéith the Commission pursuant to
Exchange Act or any national securities exchangaitwmatic quotation system on which the CommoglSimlisted or quoted.

(k) That the Company will not, for a period of nin€90) days from the date of this Agreement, (theock-Up Period ) without
the prior written consent of the Underwriter, diteor indirectly offer, sell, assign, transferedhe, contract to sell, or otherwise disjy
of, any shares of Common Stock or any securitiesvexible into or exercisable or exchangeable fom@ion Stock, other than (i) 1
Securities sold in this Offering, (ii) the issuaneok restricted Common Stock or options to acquiem@ion Stock pursuant to |
Companys employee benefit plans, qualified stock opticanplor other employee compensation plans as sacdls pre in existence
the date hereof and described in the Prospectugiignitie issuance of Common Stock pursuant tovéi@ exercises of options, warra
or rights outstanding on the date hereof. The Caompéll cause each executive officer and directsteld in_Schedule B furnish to th
Underwriter, prior to the Closing Date, a lettarbstantially in the form of Exhibit Biereto. The Company also agrees that during
period, the Company will not file any registratistatement, preliminary prospectus or prospectusgngramendment or supplem
thereto, under the Securities Act for any suchsaation or which registers, or offers for sale, @un Stock or any securities convert
into or exercisable or exchangeable for Common Stexcept (i) for a registration statement on F@+8 relating to employee bene
plans, or (ii) to update a prospectus for a preslipdiled registration statement on Form 2Rrelating to the exercise of certain warr.
outstanding as of the date of this Agreement) whiseeunderlying financial statements have becomle stue to the passage of time.
Company hereby agrees that (i) if it issues aniegsnrelease or material news, or if a materianevelating to the Company occt
during the last seventeen (17) days of the LockPdgod, or (ii) if prior to the expiration of theotk-Up Period, the Company annour
that it will release earnings
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results during the sixteen (16)-day period begignim the last day of the Loddp Period, unless waived by the Underwriter,
restrictions imposed by this paragraph (&) the letter shall continue to apply until thepieation of the eighteen (1&ay perio
beginning on the issuance of the earnings releademccurrence of the material news or matexiahe

() To supply the Underwriter with copies of allreespondence to and from, and all documents issuadd by, the Commission
connection with the registration of the Securitiesler the Securities Act.

(m) Prior to the Closing Date, to furnish to thedgnwriter, promptly after they have been prepacegjes of any unaudited inter
consolidated financial statements of the Companwafty periods subsequent to the periods coverdtidfinancial statements appea
in or incorporated by reference into the Registrabtatement and the Prospectus.

(n) Prior to the Closing Date, not to issue anyspreelease or other communication directly or extly or hold any pre
conference with respect to the Company, its comaljtiinancial or otherwise, or earnings, busind&sra or business prospects (excep
routine oral marketing communications in the ordineourse of business and consistent with the pasitices of the Company anc
which the Underwriter is notified in advance), vaith the prior written consent of the Underwritem|ass in the judgment of the Comp
and its counsel, and after notification to the Umdger, such press release or communication igired by law.

(o) Until the Underwriter shall have notified them@pany of the completion of the Offering, the Compwvill not, and will cause i
affiliated purchasers (as defined in Regulationder the Exchange Act) not to, either alone or witke or more other persons, bid fo
purchase, for any account in which it or any ofatfliated purchasers has a beneficial interesy, Securities, or attempt to induce
person to purchase any Securities; and not to,tarmhuse its affiliated purchasers not to, makes lnid purchases for the purpost
creating actual, or apparent, active trading iofarising the price of the Shares.

(p) Not to take any action prior to the Closing ®#tat would require the Prospectus to be amendsedpplemented pursuant
Section 4.

(q) To at all times comply with all applicable pirsions of the Sarbanes-Oxley Act in effect fromdito time.

(r) To apply the net proceeds from the Offeringsesforth in the Registration Statement, the Gédrisclosure Package and
Prospectus under the heading “Use of Proceeds.”

(s) To use its best efforts to file and obtain ctindal and final clearance from FINRA, or to assist Underwriter with any filing
with FINRA and obtaining final clearance from FINRAs to the Registration Statement and the Praspeamd as to amount
compensation allowable or payable to the Underwrite
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(t) To use commercially reasonable efforts to leffect and maintain, subject to notice of issuathe Common Stock on t
Nasdag CM.

(u) To use its best efforts to do and performtahds required to be done or performed under tlggeAment by the Company pi
to the Closing Date and to satisfy all conditionsgedent to the delivery of the Securities inclushetthe Units, if any.

5. P AvMENT OFE xPENSES The Company agrees to pay, or reimburse if pgithb Underwriter, upon consummation of the tratieae
contemplated hereby: (a) the costs incident taatithorization, issuance, sale, preparation andeatgliof the Securities included in the Unit
the Underwriter and any taxes payable in that cotore (b) the costs incident to the registratidrihe Securities included in the Units un
the Securities Act; (c) the costs incident to thepgaration, printing and distribution of the Regiibn Statement, the Base Prospectus
Preliminary Prospectus, any Issuer Free Writingspectus, the General Disclosure Package, the Ritospany amendments, supplements
exhibits thereto or any document incorporated Hegremce therein and the costs of printing, reprodu@nd distributing any transact
document by mail, telex or other means of commuiting; (d) the reasonable and documented fees gmehses (including related fees
expenses of counsel for the Underwriter) incurredannection with securing any required review BMEEA of the terms of the Offering a
any filings made with FINRA; (e) any applicabletiligy, quotation or other fees; (f) the reasonable documented fees and expenses (incl
related fees and expenses of counsel to the Uniensf qualifying the Securities included in tbiaits under the securities laws of the se\
jurisdictions as provided iSection 4(i) and of preparing, printing and distributing \wpeers, Blue Sky Memoranda and Legal Investi
Surveys (if any); (g) the cost of preparing anchipmig stock certificates; (h) all fees and experndebe registrar and transfer agent of the sl
of Common Stock, (i) the reasonable and documefietesi disbursements and expenses of counsel tdrttéerwriter and (j) all other costs ¢
expenses incident to the Offering by, or the pentamce of the obligations of, the Company underAlgigeement (including, without limitatic
the fees and expenses of the Company’s counselh@n@ompanys independent accountants and the reasonable audndated travel ai
other expenses actually incurred by Company anttigerwriter's personnel in connection with anyddoshowincluding, without limitatior
any expenses advanced by the Underwriter on thep@oys behalf (which will be promptly reimbursed)). Ndtstanding the foregoing, t
Underwriters expenses (inclusive of the fees and expenseswfsel) reimbursable by the Company shall not ex&¥5,000, and su
reimbursable expenses together with any fees @hauwof the discounts referenced_in Section)Xhall not exceed 8.0% of the gross proc
of the Offering.

6. C ONDITIONS TO THEO BLIGATIONS OF THEJ NDERWRITER AND THES ALE OF THESHARES. The obligations of the Underwriter hereunder,
the closing of the Offering, are subject to theusacy, when made and as of the Applicable Timeanthe Closing Date, of the representat
and warranties of the Company contained hereith@oaccuracy of the statements of the Company riradey certificates pursuant to
provisions hereof, to the performance by the Compdrits obligations hereunder, and to each offttlewing additional terms and conditior
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(a) The Registration Statement is effective under Securities Act, and no stop order suspendingeffectiveness of tt
Registration Statement or any part thereof, prémgndr suspending the use of any Base ProspectysPeeliminary Prospectus, |
Prospectus or any Permitted Free Writing ProspeatuEny part thereof shall have been issued androceedings for that purpose
pursuant to Section 8A under the Securities Actl $teve been initiated or threatened by the Comimissand all requests for additio
information on the part of the Commission (to beluded or incorporated by reference in the RedistneStatement or the Prospectu
otherwise) shall have been complied with to thesoeable satisfaction of the Underwriter; the Ru82(%) Registration Statement, if a
any lIssuer Free Writing Prospectus, and the Prospeshall have been filed with the Commission withie applicable time peri
prescribed for such filing by, and in complianceéhythe Rules and Regulations and in accordande Séttion 4 (a) and the Rule 462(
Registration Statement, if any, shall have becoffectve immediately upon its filing with the Comssion; and, if applicable, FINF
shall have raised no objection to the fairnessrandonableness of the terms of this Agreementedirédmsactions contemplated hereby.

(b) The Underwriter shall not have discovered arstldsed to the Company on or prior to the Cloddaie that the Registrati
Statement or any amendment or supplement therattaiogs an untrue statement of a fact that, in thmion of counsel for tf
Underwriter, is material or omits to state any fabich, in the opinion of such counsel, is mategiadl is required to be stated therein
necessary to make the statements therein not risggeor that the General Disclosure Package, ssyer Free Writing Prospectus or
Prospectus or any amendment or supplement thepatains an untrue statement of fact that, in thaiop of such counsel, is material
omits to state any fact that, in the opinion oftsaounsel, is material and is necessary in ordemake the statements, in the light of
circumstances in which they were made, not misteadi

(c) All corporate proceedings and other legal nmatbecident to the authorization, form and validitiyeach of this Agreement, 1
Securities, the Registration Statement, the Gemssalosure Package, each Issuer Free Writing Ratap, if any, and the Prospectus
all other legal matters relating to this Agreemand the transactions contemplated hereby shak&sonably satisfactory in all mate
respects to counsel for the Underwriter, and then@my shall have furnished to such counsel all desus and information that tt
may reasonably request to enable them to passaymnmatters.

(d) Pillsbury Winthrop Shaw Pittman LLP shall hafugnished to the Underwriter, such counselritten opinion and negati
assurances statement, as counsel to the Compaiingsadd to the Underwriter and dated the Closing,Da the form and substar
reasonably satisfactory to the Underwriter.

(e) The Underwriter shall have received from ProgkaRose LLP, counsel for the Underwriter, suchnigmi or opinions ar
negative assurances statement, addressed to tleewditdr dated the Closing Date, with respect tthsmatters as the
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Underwriter may reasonably require, and the Comral have furnished to such counsel such docwsrenthey request for enabl
them to pass upon such matters.

(H At the time of the execution of this Agreemetie Underwriter shall have received from Maloné®giLLP, a letter, address
to the Underwriter, executed and dated such datérim and substance satisfactory to the Underw(ijeconfirming that they are
independent registered accounting firm with resgecthe Company within the meaning of the Secwitfct and the Rules a
Regulations and the PCAOB and (ii) stating the tgions and findings of such firm, of the type owily included in accountants’
“comfort letters”to underwriters, with respect to the financial staénts and certain financial information contaieedncorporated t
reference in the Registration Statement, the GéDesalosure Package and the Prospectus.

(9) On the effective date of any patective amendment to any Registration Statemedtan the Closing Date, the Underwr
shall have received a letter (theBfing-Down Letter ”) from MaloneBailey, LLP addressed to the Underwrdad dated the Closi
Date confirming, as of the date of the Bribgwn Letter (or, with respect to matters involviobanges or developments since
respective dates as of which specified financidrimation is given in the General Disclosure Paekagd the Prospectus, as the case
be, as of a date not more than three (3) businags prior to the date of the Briigewn Letter), the conclusions and findings of ¢
firm, of the type ordinarily included in accountantcomfort letters”to underwriters, with respect to the financial mf@tion and oth
matters covered by its letter delivered to the Wwadiger concurrently with the execution of this Agment pursuant to paragraph (¢
this Section 6

(h) The Company shall have furnished to the Undiéewa certificate, dated the Closing Date, of Ri®sident, Chief Execulti
Officer and Acting Chief Financial Officer and N&ce President, Finance stating in their capacitissofficers of the Company tl
(i) such officers have carefully examined the Rigt®on Statement, the General Disclosure Packagg, Permitted Free Writit
Prospectus and the Prospectus and, in their opitlierRegistration Statement and each amendmeetohat the Applicable Time and
of the date of this Agreement and as of the Clo8iatg did not include any untrue statement of aeneltfact and did not omit to stat
material fact required to be stated therein or se@gy to make the statements therein not misleadimdjthe General Disclosure Pack
as of the Applicable Time and as of the ClosingeDahy Permitted Free Writing Prospectus as afdte and as of the Closing Date,
the Prospectus and each amendment or supplemeetothas of the respective date thereof and aseo€tosing Date, did not include ¢
untrue statement of a material fact and did nott déonstate a material fact necessary in order tkentlae statements therein, in the ligt
the circumstances in which they were made, noteadihg, (ii) since the effective date of the Regittn Statement, no event
occurred that should have been set forth in a sapght or amendment to the Registration StatemeatGeneral Disclosure Packag
the Prospectus that was not so set forth ther@ipto( the best of their knowledge, as of the @hgsDate, the representations
warranties of the Company in this Agreement are tand correct and the Company has complied in allerial respects with
agreements and satisfied in all material respdict®aditions
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on its part to be performed or satisfied hereuradeor prior to the Closing Date (except that argresentations and warranties that
qualified as to materiality shall be true and cotii@ all respects), and (iv) there has not beabssquent to the date of the most re
audited financial statements included or incorpeddiy reference in the General Disclosure Packagematerial adverse change in
financial position or results of operations of tbempany, or any change or development that, siagip the aggregate, would involv
material adverse change or a prospective matede¢rae change, in or affecting the condition (ficiah or otherwise), results
operations, business, assets or prospects of &y, except as set forth in the Prospectus.

(i) Since the date of the latest audited finansiatements included in the General Disclosure Rpckaincorporated by reference
the General Disclosure Package as of the date fhéiethe Company shall not have sustained ang lmsinterference with its busint
from fire, explosion, flood or other calamity, whet or not covered by insurance, or from any latiepute or court or governmer
action, order or decree, otherwise than as sdt forthe General Disclosure Package, and (i) tisbiadl not have been any change ir
capital stock or longerm debt of the Company, or any change, or angldgwment involving a prospective change, in or ffg the
business, general affairs, management, financisitipn, stockholderséquity or results of operations of the Companygenilise than ¢
set forth in the General Disclosure Package, tfecebf which, in any such case described in clgi)sar (ii) of this paragraph (i) is, ir
the judgment of the Underwriter, so material andease as to make it impracticable or inadvisablprazeed with the sale or delivery
the Securities on the terms and in the manner ogiltged in the General Disclosure Package.

() No action shall have been taken and no lawustarule, regulation or order shall have beerctth adopted or issued by
governmental agency or body which would preventiiseilance or sale of the Units or materially andeaskly affect or potential
materially and adversely affect the business oraijmns of the Company; and no injunction, restrejrorder or order of any other nat
by any federal or state court of competent jurisolic shall have been issued which would preventiskaance or sale of the Units
materially and adversely affect or potentially mitly and adversely affect the business or openatiof the Company.

(k) Subsequent to the execution and delivery of thgreement there shall not have occurred any effeHowing: (i) trading i
securities generally on the New York Stock Exchandasdag GM, Nasdag CM or the NYSE Amex LLC orhe bver-thezounte
market, or trading in any securities of the Companyany exchange or in the over-tt@minter market, shall have been suspend
materially limited, or minimum or maximum prices wraximum range for prices shall have been estaddigin any such exchange
such market by the Commission, by such exchangenarket or by any other regulatory body or governtaleauthority havin
jurisdiction, (ii) a banking moratorium shall habeen declared by Federal or state authorities material disruption has occurrec
commercial banking or securities settlement orreleee services in the United States, (iii) the &bhiBtates shall have become engag
hostilities, or the subject of an act of terrorison,there shall have been an outbreak of or esoalat hostilities involving the Unite
States, or there shall have been a declaration
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of a national emergency or war by the United Statev) there shall have occurred such a matexilslerse change in general econo
political or financial conditions (or the effect witernational conditions on the financial markietshe United States shall be such) &
make it, in the judgment of the Underwriter, imgreable or inadvisable to proceed with the saldalivery of the Securities on the tel
and in the manner contemplated in the General @ssicé Package and the Prospectus.

() The Company shall have filed an Application fasting of Additional Shares covering the Shared &Varrant Shares with t
Nasdaq CM and the Nasdaq CM shall not have rejestield Application.

(m) FINRA shall not have objected to the termsha Offering or the compensation allowable or pagabl the Underwriter
described in the Prospectus.

(n) The Underwriter shall have received the writegreements, substantially in the form_of Exhibih&eto, of the executi
officers and directors of the Company listed in &tiile Bto this Agreement.

(o) The Company shall have prepared and filed with Commission a Current Report on Forr 8vith respect to the Offerin
which shall include as an exhibit thereto this Agment and a press release related to and desctitangaterial terms of this Offering.

(p) On or prior to the Closing Date, the Companglishave furnished to the Underwriter such furtiformation, good standit
documents, due authorizations and consents, oginertificates, comfort or other letters or docnteeas the Underwriter shall h:
reasonably requested related to the issuance &dberities.

All opinions, letters, evidence and certificatesntiened above or elsewhere in this Agreement sfelieemed to be in compliance v
the provisions hereof only if they are in form asubstance reasonably satisfactory to counsel ébttiderwriter.

7.1 NDEMNIFICATION ANDC ONTRIBUTION. The Company shall indemnify and hold harmlesdthderwriter, each of its affiliates and eac
its and their respective directors, officers, memmpemployees, representatives and agents (ingudiithout limitation Lazard Fréres
Co. LLC (which will provide services to the Undeitgr), and its affiliates, and each of its and theispective directors, office
members, employees, representatives and agentsaghdperson, if any, who controls Lazard Fréresc& I@.C within the meaning
Section 15 of the Securities Act or Section 20hef Exchange Act) and each person, if any, who otnthe Underwriter within tt
meaning of Section 15 of the Securities Act or Bac20 of the Exchange Act (collectively theJhderwriter Indemnified Parties, ”
and each a ‘Underwriter Indemnified Party ”) against any loss, claim, damage, expense or habihatsoever (or any actic
investigation or proceeding in respect thereofptjor several, to which such Underwriter IndenendfiParty may become subject, ut
the Securities Act or otherwise, insofar as susl,lalaim, damage, expense, liability, action, tigation or proceeding arises out of
based upon (A) any untrue statement or allegedientr
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statement of a material fact contained in any Priekry Prospectus, any Issuer Free Writing Prosigeetny “issuer informatiorfiled or
required to be filed pursuant to Rule 433(d) of Reles and Regulations, any Registration Stateroerthe Prospectus, or in ¢
amendment or supplement thereto or document incatga by reference therein, (B) the omission cegatl omission to state in ¢
Preliminary Prospectus, any Issuer Free Writingspeatus, any “issuer informatiofifed or required to be filed pursuant to Rule 48
of the Rules and Regulations, any RegistrationeStant or the Prospectus, or in any amendment gulesment thereto or docum
incorporated by reference therein, a material fagtired to be stated therein or necessary to rtrakstatements therein not misleac
or (C) any breach of the representations and wiesaiof the Company contained herein or the failfr¢he Company to perform
obligations hereunder or pursuant to any law, dall seimburse the Underwriter Indemnified Partprmpptly upon demand for any le
fees or other expenses reasonably incurred by tiietriter Indemnified Party in connection with @stigating, or preparing to defe
or defending against, or appearing as a third paityess in respect of, or otherwise incurred imregction with, any such loss, cla
damage, expense, liability, action, investigatianpooceeding, as such fees and expenses are idcpn@vided, however that thi
Company shall not be liable in any such case teeittent that any such loss, claim, damage, expenBability arises out of or is bas
upon an untrue statement or alleged untrue stateineror omission or alleged omission from any Pnglary Prospectus, a
Registration Statement or the Prospectus, or aoly amendment or supplement thereto, or any Issusr Writing Prospectus made
reliance upon and in conformity with written infaation furnished to the Company by the Underwritgcifically for use therein, whi
information the parties hereto agree is limitedite Underwriter’'s Information (as defined in Senti/ ). This indemnity agreement
this Section 7(ajs not exclusive and is and will be addition to any liability, which the Company rhigotherwise have and shall
limit any rights or remedies which may otherwisealvailable at law or in equity to each Underwritedemnified Party.

(b) The Underwriter shall indemnify and hold harsdehe Company and its directors, its officers wigned the Registrati
Statement and each person, if any, who controltdmapany within the meaning of Section 15 of theusigies Act or Section 20 of t
Exchange Act (collectively the Company Indemnified Parties” and each a Company Indemnified Party ") against any loss, clai
damage, expense or liability whatsoever (or anjoagctinvestigation or proceeding in respect thexejmint or several, to which su
Company Indemnified Party may become subject, utiderSecurities Act or otherwise, insofar as swds,| claim, damage, exper
liability, action, investigation or proceeding as$sout of or is based upon (i) any untrue statermealleged untrue statement of a mat
fact contained in any Preliminary Prospectus, asuér Free Writing Prospectus, any “issuer infolonatfiled or required to be file
pursuant to Rule 433(d) of the Rules and Regulatiany Registration Statement or the Prospectuis, any amendment or supplem
thereto, or (ii) the omission or alleged omissiorstate in any Preliminary Prospectus, any Issuee RVriting Prospectus, anyssue
information” filed or required to be filed pursuant to Rule 4836f the Rules and Regulations, any Registratitategent or tr
Prospectus, or in any amendment or supplementtthexematerial fact required to be stated thereinexzessary to make the statem
therein not misleading, but in each case only ¢éoetktent that the untrue
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statement or alleged untrue statement or omissionlleged omission was made in reliance upon andoinformity with writter
information furnished to the Company by the Undé@ewrspecifically for use therein, which informatithe parties hereto agree is lim
to the Underwriter’s Information (as defined_in @c 17), and shall reimburse the Company Indemnifiedi®afor any legal or oth
expenses reasonably incurred by such party in abiomewith investigating or preparing to defenddefending against or appearing
third party witness in connection with any suchsloslaim, damage, liability, action, investigation proceeding, as such fees
expenses are incurred. This indemnity agreemethignSection 7(b)s not exclusive and will be in addition to anybligty which the
Underwriter might otherwise have and shall not iemy rights or remedies which may otherwise belabig at law or in equity to ea
Company Indemnified Party. Notwithstanding the fgmns of this_Section 7(b)in no event shall any indemnity by the Underw
under this Section 7(l8xceed the total discount and commission receiyetids Underwriter in connection with this Offering.

(c) Promptly after receipt by an indemnified pastyder this Section @f notice of the commencement of any action, thiemnifiec
party shall, if a claim in respect thereof is torbade against an indemnifying party under thisiSec, notify such indemnifying party
writing of the commencement of that actigmpvided, howevey that the failure to notify the indemnifying pariall not relieve it frot
any liability which it may have under this Sectibexcept to the extent it has been materially pregdiby such failure; angyrovided
further, that the failure to notify an indemnifying parthall not relieve it from any liability which it igahave to an indemnified pa
otherwise than under this Section If any such action shall be brought against alemnified party, and it shall notify the indemnify
party thereof, the indemnifying party shall be #@di to participate therein and, to the extent thatishes, jointly with any other similau
notified indemnifying party, to assume the defenfesuch action with counsel reasonably satisfactoryhe indemnified party (whi
counsel shall not, except with the written consafnthe indemnified party, be counsel to the inddging party). After notice from tf
indemnifying party to the indemnified party of itdection to assume the defense of such action,pexag provided herein, t
indemnifying party shall not be liable to the indwfied party under Sectionfér any legal or other expenses subsequently iedupy th:
indemnified party in connection with the defensesoth action other than reasonable costs of irgegstin; provided, however that an
indemnified party shall have the right to emplopamate counsel in any such action and to partieipathe defense of such action bui
fees and expenses of such counsel (other thann&alsocosts of investigation) shall be at the egpesf such indemnified party unl
(i) the employment thereof has been specificallihaxized in writing by the Company in the case aflam for indemnification und
Section 7(a)r Section 2.30r the Underwriter in the case of a claim for indéfination under Section 7(h)(ii) such indemnified par
shall have been advised by its counsel that thene b one or more legal defenses available to iitlwére different from or additional
those available to the indemnifying party, or (ilig indemnifying party has failed to assume thfemse of such action and emg
counsel reasonably satisfactory to the indemnifiady within a reasonable period of time after c®f the commencement of the ac
or the indemnifying party does not diligently dedethe action after assumption of the defense, iithvbase, if such indemnified
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party notifies the indemnifying party in writingahit elects to employ separate counsel at theresgef the indemnifying party, t
indemnifying party shall not have the right to assuthe defense of (or, in the case of a failureliigently defend the action afi
assumption of the defense, to continue to defeadh sction on behalf of such indemnified party éimel indemnifying party shall |
responsible for legal or other expenses subsequardlirred by such indemnified party in connectigith the defense of such acti
provided, however that the indemnifying party shall not, in connestwith any one such action or separate but sobatly similar o
related actions in the same jurisdiction arising @futhe same general allegations or circumstarioediable for the reasonable fees
expenses of more than one separate firm of atteratgny time for all such indemnified partiesdadition to any local counsel), wh
firm shall be designated in writing by the Undeteriif the indemnified parties under this Sectioeahsist of any Underwrit
Indemnified Party or by the Company if the indermdfparties under this Sectiorc@nsist of any Company Indemnified Parties. Su
to this _Section 7(c) the amount payable by an indemnifying party uridlection 7shall include, but not be limited to, (x) reasorsaleiga
fees and expenses of counsel to the indemnifiety pad any other expenses in investigating, orgmieg to defend or defending agai
or appearing as a third party witness in respeabobtherwise incurred in connection with, anyi@ttinvestigation, proceeding or cla
and (y) all amounts paid in settlement of any @& fbregoing. No indemnifying party shall, withodtet prior written consent of t
indemnified parties, settle or compromise or cohsetthe entry of judgment with respect to any pegar threatened action or any cli
whatsoever, in respect of which indemnificationcontribution could be sought under this Sectiofwhether or not the indemnifi
parties are actual or potential parties theretoless such settlement, compromise or consentdlijdes an unconditional release of €
indemnified party in form and substance reasonabtisfactory to such indemnified party from albiigty arising out of such action
claim and (ii) does not include a statement as tanoadmission of fault, culpability or a failure @ct by or on behalf of any indemnif
party. Subject to the provisions of the followirgngence, no indemnifying party shall be liabledettlement of any pending or threate
action or any claim whatsoever that is effectechauit its written consent (which consent shall netubpreasonably withheld or delay:t
but if settled with its written consent, if its @®nt has been unreasonably withheld or delayefdtioerie be a judgment for the plaintifi
any such matter, the indemnifying party agreesdemnify and hold harmless any indemnified partyrfrand against any loss or liabi
by reason of such settlement or judgment. In aolditif at any time an indemnified party shall hagquested that an indemnifying p:
reimburse the indemnified party for fees and experd counsel, such indemnifying party agreesithsttall be liable for any settlem:
of the nature contemplated herein effected withsutvritten consent if (i) such settlement is eatemto more than fortjive (45) day
after receipt by such indemnifying party of theuest for reimbursement, (ii) such indemnifying pashall have received notice of
terms of such settlement at least thirty (30) dajar to such settlement being entered into anpsiich indemnifying party shall not h¢
reimbursed such indemnified party in accordancé siiich request prior to the date of such settlement

(d) If the indemnification provided for in this Sem 7 is unavailable or insufficient to hold harmlessiademnified party und:
Section 7(ajpr Section 7(b)
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then each indemnifying party shall, in lieu of int@fying such indemnified party, contribute to tamount paid, payable or otherw
incurred by such indemnified party as a resulturfhsloss, claim, damage, expense or liability oy action, investigation or proceed
in respect thereof), as incurred, (i) in such pripo as shall be appropriate to reflect the re&@abenefits received by the Company or
one hand and the Underwriter on the other hand tr@rOffering, or (ii) if the allocation provided lelause (i) of this Section 7(é§ no
permitted by applicable law, in such proportionissppropriate to reflect not only the relative &kts referred to in clause (i) of tl
Section 7 (d)but also the relative fault of the Company on dhe hand and the Underwriter on the other witheesto the statemen
omissions, acts or failures to act which resulteduch loss, claim, damage, expense or liabilityay action, investigation or proceec
in respect thereof) as well as any other relevgoitable considerations. The relative benefits ikexkby the Company on the one h
and the Underwriter on the other with respect tthsoffering shall be deemed to be in the same ptigmoas the total net proceeds fi
the Offering under this Agreement (before deductxgenses) received by the Company bear to thé d@eount and commissi
received by the Underwriter in connection with ®#ering, in each case as set forth in the tabl¢hencover page of the Prospectus.
relative fault of the Company on the one hand dwedUnderwriter on the other shall be determineddfgrence to, among other thir
whether the untrue or alleged untrue statement wiaterial fact or the omission or alleged omisdiorstate a material fact relates
information supplied by the Company on the one handhe Underwriter on the other, the intent of therties and their relati
knowledge, access to information and opportunitgdect or prevent such untrue statement, omissictnor failure to act; provided tl
the parties hereto agree that the written inforamafurnished to the Company by the Underwriterifse in any Preliminary Prospec
any Registration Statement or the Prospectus, anyramendment or supplement thereto, consistlysufléhe Underwriters Informatiol
as defined in_Section 17The Company and the Underwriter agree that itldvoot be just and equitable if contributions panstito thi:
Section 7(dwere to be determined by pro rata allocation oaiby other method of allocation that does not take account the equital
considerations referred to herein. The amount paigayable by an indemnified party as a resulthef loss, claim, damage, expe!
liability, action, investigation or proceeding refsd to above in this Section 7(ghall be deemed to include, for purposes of thigiGe 7
(d) , any legal or other expenses reasonably incuryesubh indemnified party in connection with invgsting, preparing to defend
defending against or appearing as a third partyesi in respect of, or otherwise incurred in cotioecowith, any such loss, clai
damage, expense, liability, action, investigatiorpmceeding. Notwithstanding the provisions oktBection 7(d) the Underwriter she
not be required to contribute any amount in exadédbe total discount and commission received ey Wmderwriter in connection wi
this Offering less the amount of any damages wttiehUnderwriter has otherwise paid or become liablgay by reason of any untrue
alleged untrue statement, omission or alleged domssct or alleged act or failure to act or aliedailure to act. No person guilty
fraudulent misrepresentation (within the meaningettion 11(f) of the Securities Act) shall be #&di to contribution from any pers
who was not guilty of such fraudulent misreprestomta
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8. T ERMINATION. The obligations of the Underwriter hereunder rhayterminated by the Underwriter, in its absolusEktion by notic
given to the Company prior to delivery of and papirfer the Units if, prior to that time, any of tegents described in Section G(Bection |
(j)_or Section 6 (k)have occurred or if the Underwriter shall decliogurchase the Units for any reason permitted utide Agreement.

9. REIMBURSEMENT ORJ NDERWRITER SE XPENSES Notwithstanding anything to the contrary in thigreement, if (a) this Agreement st
have been terminated pursuant to Sectigr{t§ the Company shall fail to tender any of tlee@ities included in the Units for delivery to
Underwriter for any reason not permitted under Agseement, (c) the Underwriter shall decline togmase the Units for any reason perm
under this Agreement or (d) the Offering is notsiommated because any condition to the obligatibtiseoUnderwriter set forth herein is
satisfied or because of the refusal, inabilityailuire on the part of the Company to perform ameament herein or to satisfy any conditio
to comply with the provisions hereof, then in agbditto the payment of amounts in accordance wittti&e 5, the Company shall reimbu
the Underwriter for the documented fees and exmeonét¢he Underwriter’'s counsel and for such othmroantable out-opocket expenses
shall have been reasonably incurred by them in ection with this Agreement and the proposed pureldghe Units, and upon demand
Company shall pay the full amount thereof to thelemriter.

10. E rFrecTIVENESS This Agreement shall become effective upon thecation and delivery hereof by the parties hereto.

11. A BSeENCE OFF IDUCIARYR ELATIONSHIP. The Company acknowledges and agrees that:

(a) the Underwrites responsibility to the Company is solely contratio nature, the Underwriter has been retainedlygdb act a
underwriter in connection with the Offering and fiduciary, advisory or agency relationship betwée®m Company and the Underwr
has been created in respect of any of the trasasctontemplated by this Agreement, irrespectiveriodther the Underwriter or Laz:
Fréres & Co. LLC have advised or are advising tben@any on other matters;

(b) the price of the Units set forth in this Agremmh was established by the Company following disics and armkengtt
negotiations with the Underwriter, and the Compangapable of evaluating and understanding, anénstahds and accepts, the te
risks and conditions of the transactions contereglatly this Agreement;

(c) it has been advised that the Underwriter andaté Fréres & Co. LLC and their affiliates are eggrhin a broad range
transactions which may involve interests that diffem those of the Company and that the Underwtiev/e no obligation to disclc
such interests and transactions to the Companyrtuevof any fiduciary, advisory or agency relasbip; and

(d) it waives, to the fullest extent permitted layv| any claims it may have against the Underwfitetbreach of fiduciary duty
alleged breach of fiduciary duty
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and agrees that the Underwriter shall have noliial§ivhether direct or indirect) to the Companyraspect of such a fiduciary duty clz
or to any person asserting a fiduciary duty clambehalf of or in right of the Company, includingekholders, employees or creditor:
the Company.

12. SUCCESSORS P ERSONSE NTITLED TOB ENEFIT OF A GREEMENT. This Agreement shall inure to the benefit of dedbinding upon tt
Underwriter, the Company, and their respective sssors and assigns. This Agreement shall also toutiee benefit of Lazard Fréres & (
LLC, the Underwriter, and each of their respecBuecessors and assigns, which shall be third parteficiaries hereof. Nothing expresse
mentioned in this Agreement is intended or shalttwestrued to give any person, other than the psrsgentioned in the preceding senter
any legal or equitable right, remedy or claim undeim respect of this Agreement, or any provisibesein contained, this Agreement ant
conditions and provisions hereof being intendebde@nd being for the sole and exclusive beneféiuch persons and for the benefit of no ¢
person; except that the representations, warrard@senants, agreements and indemnities of the @oynpontained in this Agreement s
also be for the benefit of the Underwriter Indermdf Parties and the several indemnities of the dmdker shall be for the benefit of t
Company Indemnified Parties. It is understood that Underwriters responsibility to the Company is solely contrattim nature and tt
Underwriter do not owe the Company, or any othetypany fiduciary duty as a result of this Agreemme

13. SURVIVAL OFl NDEMNITIES, R EPRESENTATIONS W ARRANTIES ETC. The respective indemnities, covenants, agreemegeesentatior
warranties and other statements of the Companytrent)nderwriter, as set forth in this Agreement@de by them respectively, pursuar
this Agreement, shall remain in full force and effeegardless of any investigation made by or enalf of the Underwriter, the Company
any person controlling any of them and shall swendelivery of and payment for the Units. Notwithtang any termination of this Agreeme
including without limitation any termination pursuao Section 8 the indemnity and contribution and reimbursensgreements contained
Sections 7and 9and the covenants, representations, warrantiderletin this Agreement shall not terminate andlisteamain in full force an
effect at all times.

14.N oTices. All statements, requests, notices and agreenhenésinder shall be in writing, and:

(a) if to the Underwriter shall be delivered or tsby mail, telex, facsimile transmission or emailltazard Capital Markets LLC,
Rockefeller Plaza, New York, New York 10020, Atient: General Counsel, Fax: 212-830-3615; and

(b) if to the Company, shall be delivered or septolwernight courier, email or facsimile transmissitm: Opexa Therapeutics,
Inc., 2635 Technology Forest Blvd., The Woodlarids,77381, Fax (281) 872-8585, with a copy to PillsbWinthrop Shaw Pittman
LLP, 12255 El Camino Real, Suite 300, San Diego,92A30, Attention: Mike Hird, Fax: 858-509-4010;

provided, howeve, that any notice to the Underwriter pursuant toti®e 7 shall be delivered or sent by mail or facsimilengiaission to tr
Underwriter at its address set forth in its accepea
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communication to the Underwriter, which addressl wé supplied to any other party hereto by the Wwdéer upon request. Any su
statements, requests, notices or agreements skalleffect at the time of receipt thereof, excépt tany such statement, request, notic
agreement delivered or sent by email shall takecetit the time of confirmation of receipt therbgfthe recipient thereof.

15. D erINITION OF C ERTAINT ERMS. For purposes of this Agreement, ()usiness day’ means any day on which the New York Si
Exchange, Inc. is open for trading and (KRribwledge” means the knowledge of the executive officers anettbrs of the Company af
reasonable inquiry.

16. G OVERNINGL AW, A GENT FORS ERVICE ANDJ URISDICTION. This Agreement shall be governed by and construed iaccordance witt
the laws of the State of New York, including withoti limitation Section 5-1401 of the New York GeneralObligations Law. No lega
proceeding may be commenced, prosecuted or coutiimuany court other than the courts of the StdtBlew York located in the City ai
County of New York or in the United States Distri@burt for the Southern District of New York, whicburts shall have jurisdiction over
adjudication of such matters, and the Company hadJnderwriter each hereby consent to the jurismiodf such courts and personal ser
with respect thereto. The Company and the Undesweiich hereby waive all right to trial by juryany legal proceeding (whether based t
contract, tort or otherwise) in any way arising otior relating to this Agreement. The Company egrihat a final judgment in any such I
proceeding brought in any such court shall be emieé and binding upon the Company and the Undemaind may be enforced in any o
courts in the jurisdiction of which the Companyismay be subject, by suit upon such judgment.

17.U NDERWRITER s| NFORMATION. The parties hereto acknowledge and agree thaslifpurposes of this Agreement, the Underwrier’
Information consists solely of the following infoation in the Prospectus: (i) the second to lasigraph on the front cover page concerning
terms of the offering by the Underwriter; and (fig statements concerning the Underwriter containetie first paragraph, concerning
Underwriter and Lazard Fréres & Co. LLC in the é¢igharagraph, concerning stabilization by the Undiiger in the thirteenth paragraph,
concerning electronic distributions in the fourtdeparagraph, in each case under the heading “Wmiiexg.”

18. P ARTIALU NENFORCEABILITY. The invalidity or unenforceability of any sectjqraragraph, clause or provision of this Agreensérat
not affect the validity or enforceability of anyher section, paragraph, clause or provision hetéahy section, paragraph, clause or provi
of this Agreement is for any reason determinedeadnivalid or unenforceable, there shall be deerodaetmade such minor changes (and
such minor changes) as are necessary to makedtarad enforceable.

19. G ENERAL. This Agreement constitutes the entire agreemktiteoparties to this Agreement and supersedgwiall written or oral an
all contemporaneous oral agreements, understandingsnegotiations with respect to the subject mdigreof. In this Agreement, 1
masculine, feminine and neuter genders and theulsingnd the plural include one another. The sedtieadings in this Agreement are for
convenience of the parties only and will not affect
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the construction or interpretation of this Agreeméris Agreement may be amended or modified, &eddbservance of any term of 1
Agreement may be waived, only by a writing signgdhe Company and the Underwriter.

20.R esearRcHA NALYSTI NDEPENDENCE The Company acknowledges that the Underwstezsearch analysts and research departme
required to be independent from its investment bapklivision and are subject to certain regulatiamsl internal policies, and that
Underwriters research analysts may hold views and make statsnoe investment recommendations and/or publiseaech reports wi
respect to the Company and/or the offering thdedffom the views of their investment banking diein. The Company acknowledges tha
Underwriter is a full service securities firm amnslsaich from time to time, subject to applicableusigies laws, rules and regulations, may e!
transactions for its own account or the accountsotustomers and hold long or short positionsebtdr equity securities of the Compe
provided, however, that nothing in this Sectionsall relieve the Underwriter of any responsibilay liability it may otherwise bear
connection with activities in violation of applidatsecurities laws, rules or regulations.

21.C oUNTERPARTS This Agreement may be signed in any number ohtaparts, each of which shall be an original, whith same effe
as if the signatures thereto and hereto were up®sdame instrument and such signatures may beedediby facsimile or by mail delivery o
a “.pdf” format data file.

34



If the foregoing is in accordance with your undansling of the agreement between the Company antlderwriter, kindly indicai
your acceptance in the space provided for thatquepelow

Accepted as of the date
first above written:

LAZARD CAPITAL MARKETS LLC

By: /s/ David G. McMillan, Jr.

Very truly yours,
OPEXA THERAPEUTICS, INC
By: /s/ Neil K. Warma

Name: Neil K. Warm:
Title: President & Chief Executive Offic

Name: David G. McMillan, Ji
Title: Managing Directo

[ Signature Page to Opexa Underwriting Agreenjent
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SCHEDULE A
General Use Free Writing Prospectuses

None.



Directors

David Hung

David E. Jorden
Michael S. Richman
Scott B. Seaman

Section 16 Officers

Neil K. Warma (also a Directo
Jaye L. Thompson
Donna R. Rill

SCHEDULE B
List of officers and directors subject to_Section &)
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Form of Warrant



EXHIBIT B
Form of Lock Up Agreement
February 8, 201

LAZARD CAPITAL MARKETS LLC
30 Rockefeller Plaza
New York, New York 1002(

Re: Opexa Therapeutics, Ire: Public Offering of Common Stock

Dear Sirs:

This Agreement is being delivered to you in conioectvith the Underwriting Agreement (theUnderwriting Agreement ”) betweel
Opexa Therapeutics, Inc., a Texas corporation‘(tBempany ”) and Lazard Capital Markets LLC {CM "), relating to the proposed puk
offering of shares of the common stock (theffering ), par value $0.01 per share (th€bmmon Stock”), of the Company.

In order to induce you to enter into the UnderwmgtiAgreement, and in light of the benefits that @i#ering will confer upon th
undersigned in his or her capacity as a securitgemoand/or an officer, director or employee of thempany, and for good and value
consideration, the receipt and sufficiency of whick hereby acknowledged, the undersigned agrebd @M that, for a period (the Eock-
Up Perio d”) of ninety (90) days following the date of the fiqrbspectus filed by the Company with the Secwwidird Exchange Commiss
in connection with the Offering, the undersigned wot, without the prior written consent of LCMirédctly or indirectly, (i) offer, sell, assic
transfer, pledge, contract to sell, or otherwisspdse of, any shares of Common Stock or securitigwertible into or exercisable
exchangeable for Common Stock or announce thetiateto otherwise dispose of, any Common StocKl(idiog, without limitation, shares
Common Stock or any such securities which may mmgel to be beneficially owned by the undersigneddoordance with the rules ¢
regulations promulgated under the Securities Act383, as the same may be amended or supplemeatedime to time (such shares, the “
Beneficially Owned Shares”)), (ii) enter into any swap, hedge or similar agreem@narrangement that transfers in whole or in pém
economic risk of ownership of the Beneficially OwinBhares or securities convertible into or exebdésar exchangeable for Common St
whether now owned or hereafter acquired by the rsigleed or with respect to which the undersignesl drahereafter acquires the powe
disposition, or (iii) engage in any short sellingtile Common Stock or securities convertible interercisable or exchangeable for Com
Stock. To the extent you are at such time providiegearch coverage to the Company and subjeceteetiirictions set forth in FINRA Rt
2711(H)(4), then if (a) the Company issues an egrelease or material news or a material evéating to the Company occurs during the
seventeen (17) days of the L+-Up Period, or (b) prior to the expiration of thedk-Up Period, the Company announces th



will release earnings results during the sixteed)-(lay period beginning on the last day of the l-bigk Period, then in each case the Lagk-
Period shall be extended and the restrictions irqbds/ this Agreement shall continue to apply uthté expiration of the eighteen (183y
period beginning on the date of the issuance oé#raings release or the occurrence of the mategiab or material event.

Notwithstanding the foregoing, the undersigned rte@ypurchase shares of Common Stock acquired in opgrket transactions by 1
undersigned after the completion of the Offering), tansfer any or all of the shares of Common IStmic other Company securities if
transfer is (i) by gift, will or intestacy, (ii) ithe case of a nonatural person, by distribution to partners, memlmgrparent of the undersign
(i) to a trust the beneficiaries of which are thedersigned or a member or members of the imnedeanily of the undersigned,
(iv) transfers pursuant to a sale or an offer tachase 100% of the outstanding Common Stock, whethiesuant to a merger, tender offe
otherwise, to a third party or group of third pasti and (c) enter into a trading plan establisimedcicordance with Rule 10H5under th
Securities Exchange Act of 1934, as amended, pedvibdat no sale or other disposition under such pilay occur during the Lockp Perioc
provided thain the case of any transfer or distribution pursuarclause (b), each donee, pledgee, distributémnsferee shall sign and deli
a lock-up agreement substantially in the form @f #hgreement. For the purposes of this paragrapmniediate family " shall mean spous
lineal descendant (including adopted childrenhdatmother, brother or sister of the transferor.

The foregoing restrictions shall not apply to txereise of any of the undersignedights to acquire shares of Common Stock or
securities of the Company issued pursuant to angksbption or similar equity incentive or compemsatplan approved by the Board
Directors and stockholders of the Company for #suance to employees, advisors or consultantseo€tmpany of stock options or eqr
grants (“Equity Incentive Grants "), provided that, in each case, such plan is in effect as of the dhthis LockUp Agreement (it beir
understood that any subsequent sale, transfersposition of any Company securities issued upomcises of such Equity Incentive Gra
shall be subject to the restrictions set forthhis t ock-Up Agreement).

Anything contained herein to the contrary notwisimgting, any person to whom shares of Common S&mdyrities convertible into
exercisable or exchangeable for Common Stock oef&ally Owned Shares are transferred from theeusigned shall be bound by the te
of this Agreement.

In addition, the undersigned hereby waives, fromdhte hereof until the expiration of the Lddr-Period, any and all rights, if any,
request or demand registration pursuant to theriesuAct of 1933, as amended, of any shares @fil@on Stock or securities convertible i
or exercisable or exchangeable for Common Stodkatearegistered in the name of the undersigneatairare Beneficially Owned Shares
order to enable the aforesaid covenants to be @edpthe undersigned hereby consents to the platitegiends and/or stop transfer orders
the transfer agent of the Common Stock with resfgeany shares of Common Stock, securities corbleriinto or exercisable or exchangei
for Common Stock or Beneficially Owned Shali



The undersigned understands that if the Undengrifigreement does not become effective, or if thie@fg is terminated (other than
the provisions thereof which survive terminatiomjppto payment for and delivery of Common Stockb® sold thereunder, the undersic
shall be released from all obligations under thigeement.

The undersigned hereby represents and warrantthéhaihdersigned has full power and authority teweimto this agreement and that
agreement has been duly executed and deliveretlebyridersigned and is a valid and binding agreemetite undersigned. This agreen
and all authority herein conferred are irrevocadohel shall survive the death or incapacity of thdawsigned and shall be binding upon
undersigned and upon the heirs, personal représestasuccessors and assigns of the undersigned.

[Signatory]
By:

Name:
Title:




Exhibit 4.1
OPEXA THERAPEUTICS, INC.

F orRM OF W ARRANT T 0 P URCHASE C OMMON S TOCK

Warrant No.: ]

Number of Shares of Common Stocl ]
Date of Issuance: February [ ], 2011 (“Issuance Dat€’)

Opexa Therapeutics, Inc., a Texas corporation {t@®mpany "), hereby certifies that, for good and valuable cossition, th
receipt and sufficiency of which are hereby ackremgied, ], the registered holder hereof or its permittesigss (the ‘Holder "),
is entitled, subject to the terms set forth beltavpurchase from the Company, at the Exercise Raseadefined below) then in effect, uj
surrender of this Warrant to Purchase Common Sfoakuding any Warrants to Purchase Common Stosked in exchange, transfer
replacement hereof, theWarrant ”), at any time or times on or after the date h&fdwe “ Exercisability Date”) , but not after 11:59 p.n
New York time, on the Expiration Date (as definedblw), [ 11( )] tfully paid nonassessable shares of Common !
(as defined below) (theWarrant Shares ”). Except as otherwise defined herein, capitalizeshsein this Warrant shall have the meaning
forth in Section 15 This Warrant is the Warrant to purchase CommaeiSthis “Warrant ") issued pursuant to (i) Sectioroi that certai
Underwriting Agreement (the Underwriting Agreement "), dated as of February 8, 2011 (thPricing Date "), by and between the Comp:
and Lazard Capital Markets LLC, as underwriter éifJdhe Company’s Registration Statement on For® &ile number 333-163108) (the “
Registration Statement”). Notwithstanding any provision herein to the contrall rights of the Holder hereunder shall exptel 1:59 p.m
New York time, on the Expiration Dat

1. EXERCISE OF WARRANT

(a) Mechanics of ExerciseSubject to the terms and conditions hereof, Wérant may be exercised by the Holder on
day on or after the Exercisability Date, in wholeim part, by (i) delivery of a written notice, the form attached hereto as Exhibit(the “
Exercise Notice"), of the Holders election to exercise this Warrant and (ii) (Aymp&nt to the Company of an amount equal to theicapk
Exercise Price multiplied by the number of Warr8htres as to which this Warrant is being exercfesl“ Aggregate Exercise Pric€) in
cash or by wire transfer of immediately availahlads or (B) provided the conditions for cashlessreige set forth in Section 1(dje satisfie
by notifying the Company that this Warrant is beéngrcised pursuant to a Cashless Exercise (asedeifi_Section 1(d). The Holder shall n:
be required to deliver the original Warrant in artteeffect an exercise hereunder. Execution atidatyg of the Exercise Notice with respec
less than all of the Warrant Shares shall haveséimee effect as cancellation of the original Wareaard issuance of a new Warrant eviden
the right to purchase the remaining number of Wedr&hnares.

Insert a number of shares equal to 40% of the nuwfehares of common stock purchased under thekniding Agreement



Within one (1) Business Day following the date ohiasth the Company has received each of the ExeMigie and the Aggregate Exerc
Price (or notice of a Cashless Exercise) (colletyivthe “Exercise Delivery Documents’), the Company shall transmit by facsimile
electronic mail an acknowledgment of receipt of theercise Delivery Documents to the Holder and @emtal Stock Transfer & Tr
Company or the then current transfer agent forGbmmon Stock (the Company’sTransfer Agent ”). On or before the third (8) Busines
Day following the date on which the Company haseirezd all of the Exercise Delivery Documents (th&Hare Delivery Date”), the
Company shall (X) provided that the Transfer Agsnparticipating in The Depository Trust CompanyD(TC ") Fast Automated Securiti
Transfer Program, upon the request of the Holdeditsuch aggregate number of Warrant Shares tolmthe Holder is entitled pursuant
such exercise to the Holder’s or its designee’arz# account with DTC through its Deposit/WithdrawaCustodian (‘DWAC ") system, ¢
(Y) if the Transfer Agent is not participating inet DTC Fast Automated Securities Transfer ProgratheoHolder does not request deliver
the Warrant Shares via DWAC, issue and dispatcoveynight courier to the address as specified@Bkercise Notice, a certificate, registe
in the Companys share register in the name of the Holder or ésighee, for the number of Warrant Shares to wtiiehHolder is entitle
pursuant to such exercise. Upon delivery of theréige Delivery Documents, the Holder shall be degfioe all corporate purposes to h
become the holder of record of the Warrant Shaiits n@spect to which this Warrant has been exet¢ciseespective of the date such War
Shares are credited to the HoldeDTC account or the date of delivery of the ciediies evidencing such Warrant Shares, as thencagde. |
this Warrant is submitted in connection with angmise pursuant to this Section 1émd the number of Warrant Shares represented &
Warrant submitted for exercise is greater thamtmaber of Warrant Shares being acquired upon arciseg then the Company shall as soc
practicable and in no event later than three Busirigays after any exercise and at its own expéssge a new Warrant (in accordance
Section 7(d)) representing the right to purchase the numbeWafrant Shares purchasable immediately prior tdysexercise under tt
Warrant, less the number of Warrant Shares withagsto which this Warrant is exercised. No fratdiloshares of Common Stock are t
issued upon the exercise of this Warrant, but rathe number of shares of Common Stock to be isshed be rounded down to the nea
whole number. The Company shall pay any and aigaxhich may be payable with respect to the issiand delivery of Warrant Shares u
exercise of this Warrant.

(b) Exercise Price For purposes of this WarrantEkercise Price” means $2.61 per Warrant Share, subject to adjustas
provided herein.

(c) Companis Failure to Timely Deliver Securitiedf the Company shall fail for any reason or forneason to issue to 1
Holder within three (3) Business Days of receipttio¢ Exercise Delivery Documents in compliance wvilte terms of this Section le
certificate for the number of shares of Common Sttc which the Holder is entitled and register swttares of Common Stock on
Company’s share register or to credit the Holsl®&lance account with DTC for such number of shafeCommon Stock to which the Hol
is entitled upon the Holdes’exercise of this Warrant, and if on or after sticdding Day the Holder purchases (in an open ntar&esaction ¢
otherwise) shares of Common Stock to deliver imstadtion of a sale by the Holder of shares of Camr8tock issuable upon such exer
that




the Holder anticipated receiving from the CompaayBuy-In” ), then the Company shall, within three (3) BusinBaiys after the Holdex’
request and in the Holder’s discretion, eithempéy cash to the Holder in an amount equal to thiléts total purchase price (includi
brokerage commissions, if any) for the shares ah@on Stock so purchased (thguy-In Price” ), at which point the Compars/obligatiot
to deliver such certificate (and to issue such AfariShares) shall terminate, or (ii) promptly hoiterobligation to deliver to the Holde
certificate or certificates representing such Watr@hares and pay cash to the Holder in an amayral éo the excess (if any) of the Bly-
Price over the product of (A) such number of shafé€Sommon Stock, times (B) the Closing Bid Pricetbe date of exercise.

(d) Cashless ExerciseNotwithstanding anything contained herein to toatrary, if a registration statement covering
Warrant Shares that are the subject of the Exel&e (the “Unavailable Warrant Shares”) is not available and an exemption fi
registration is otherwise not available for theatesof such Unavailable Warrant Shares, the Haldlay exercise this Warrant in whole o
part and, in lieu of making the cash payment otimevwcontemplated to be made to the Company upoh exercise in payment of {
Aggregate Exercise Price, elect instead to reagpom such exercise the “Net Numbef’shares of Common Stock determined accordinbe

following formula (a “Cashless Exercisé):

Net Number: (A x B) - (A x C)
B

For purposes of the foregoing formu

A= the total number of shares with respect to whiéh Warrant is then being exercisi

B= the arithmetic average of the Closing Sale Pridebedshares of Common Stock for the five (5) consige Tradin
Days ending on the Trading Day immediately precgdire date of the Exercise Notis

C= the Exercise Price then in effect for the applieaMarrant Shares at the time of such exer

For sake of clarity, in the event that neither gigegation statement nor an exemption from redistnais available, there is no circumstance
requires the Company to effect a net cash settleofehe Warrant.

(e) Rule 144 For purposes of Rule 144(d) promulgated undefSieurities Act, as in effect on the date herdas$, intende
that the Warrant Shares issued in a Cashless Erestiall be deemed to have been acquired by th#eHand the holding period for -
Warrant Shares shall be deemed to have commencéle aate this Warrant was originally issued pamsto the Underwriting Agreement.
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(f) Disputes. In the case of a dispute as to the determinatidhe Exercise Price or the arithmetic calculatibrthe Warrar
Shares, the Company shall promptly issue to thalétolhe number of Warrant Shares that are not thgpuand all such disputes shall
resolved pursuant to Section 12

(9) Beneficial Ownership The Company shall not effect the exercise of Wegrant, and the Holder shall not have the
to exercise this Warrant, to the extent that affieing effect to such exercise, such Person (tagethith such Persog’affiliates) wouls
beneficially own in excess of [4.99/9.99]% (thévfaximum Percentage”) of the shares of Common Stock outstanding immelgliatte!
giving effect to such exercise. For purposes offtliegoing sentence, the aggregate number of sb&it@smmon Stock beneficially owned
such Person and its affiliates shall include thelber of shares of Common Stock issuable upon eseedfithis Warrant with respect to wh
the determination of such sentence is being madeshall exclude shares of Common Stock which wdnéldssuable upon (i) exercise of
remaining, unexercised portion of this Warrant lfierely owned by such Person and its affiliatesd (i) exercise or conversion of 1
unexercised or unconverted portion of any otheustes of the Company beneficially owned by sudrden and its affiliates (includir
without limitation, any convertible notes or contele preferred stock or warrants) subject to athmon on conversion or exercise analog
to the limitation contained herein. Except as sethfin the preceding sentence, for purposes of garagraph, beneficial ownership shal
calculated in accordance with Section 13(d) of Seeurities Exchange Act of 1934, as amended. Fgroges of this Warrant, in determin
the number of outstanding shares of Common StbekHblder may rely on the number of outstandingeshaf Common Stock as reflecte:
(1) the Company’s most recent Form 10-K, Form 102Qtrent Report on Form B-or other public filing with the Securities and dang:
Commission, as the case may be, (2) a more readsiicpannouncement by the Company or (3) any ottegice by the Company or t
Transfer Agent setting forth the number of shafeS8a@mmon Stock outstanding. To the extent thaflithéation contained in thiSection 1(c
applies, the determination of whether this Wariamixercisable (in relation to other securities ediby such Holder) and of which a portiol
this Warrant is exercisable shall be in the sokemition of a Holder, and the submission of an &gerNotice shall be deemed to be ¢
Holder's determination of whether this Warrant is exetdisdin relation to other securities owned by shidider) and of which portion of tt
Warrant is exercisable, in each case subject th sggregate percentage limitation, and the Comp&iayl have no obligation to verify
confirm the accuracy of such determination. For meason at any time, upon the written or oral retjoéthe Holder, the Company shall wit
two (2) Business Days confirm to the Holder the bemof shares of Common Stock then outstandingnincase, the number of outstant
shares of Common Stock shall be determined afténgyieffect to the conversion or exercise of sd@sgiof the Company, including tl
Warrant, by the Holder and its affiliates since tade as of which such number of outstanding shaf€dommon Stock was reported.
written notice to the Company, the Holder may friime to time increase or decrease the Maximum [R&age to any other percentage n¢
excess of 9.99% specified in such notigegvidedthat (i) any such increase will not be effectivdiluthe sixty-first (61st) day after such noti
is delivered to the Company, and (ii) any suchease or decrease will apply only to the Holder. pitoisions
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of this paragraph shall be construed and implendeimte manner otherwise than in strict conformitghvthe terms of this_Section 1(tp
correct this paragraph (or any portion hereof) Whitay be defective or inconsistent with the intehdeneficial ownership limitation herein
contained or to make changes or supplements negessdesirable to properly give effect to suchitation.

2. ADJUSTMENT OF EXERCISE PRICE AND NUMBER OF WARRA SHARES. The Exercise Price and the numbe
Warrant Shares shall be adjusted from time to tiséllows:

(a) Adjustment upon Subdivision or Combination @ihn@mon Stock If the Company at any time on or after the Pgddate
subdivides (by any stock split, stock dividend,atalization, reorganization, scheme, arrangenoerdtherwise) one or more classes o
outstanding shares of Common Stock into a greatetber of shares, the Exercise Price in effect imately prior to such subdivision will |
proportionately reduced and the number of Warrdwar&s will be proportionately increased. If the @amy at any time on or after the Pric
Date combines (by any stock split, stock dividemdapitalization, reorganization, scheme, arrangemeotherwise) one or more classes ¢
outstanding shares of Common Stock into a smallerlyer of shares, the Exercise Price in effect imately prior to such combination will
proportionately increased and the number of War&irdres will be proportionately decreased. Any stdjent under this Section 2(shal
become effective at the close of business on thettla subdivision or combination becomes effective

3. RIGHTS UPON DISTRIBUTION OF ASSETSIf the Company shall declare or make any dividenather distribution of i
assets (or rights to acquire its assets) to alldrs| of shares of Common Stock, by way of retureagital or otherwise (including, withc
limitation, any distribution of cash, stock or otheecurities, property or options by way of a dard, spin off, reclassification, corpor
rearrangement, scheme of arrangement or otherasitndnsaction) (a Distribution ), at any time after the issuance of this Warrantn tlie
each such case, any Exercise Price in effect imategliprior to the close of business on the reciate fixed for the determination of holder:
shares of Common Stock entitled to receive theribigion shall be reduced, effective as of the eloEbusiness on such record date, to a
determined by multiplying such Exercise Price byastion of which (i) the numerator shall be thesihg Bid Price of the shares of Comr
Stock on the Trading Day immediately preceding stetord date minus the value of the Distributioa ¢(termined in good faith by 1
Companys Board of Directors) applicable to one share ah@mn Stock, and (ii) the denominator shall be thesidg Bid Price of the shat
of Common Stock on the Trading Day immediately pd#eg such record date.

4. FUNDAMENTAL TRANSACTIONS.

(a) Fundamental TransactionsThe Company shall not enter into or be party tBumdamental Transaction unless
Successor Entity assumes this Warrant in accordaitbehe provisions of this Section (4)(ancluding agreements to deliver to each hold
Warrants in exchange for such Warrants a secufitiyeoSuccessor Entity evidenced
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by a written instrument substantially similar irrfoand substance to this Warrant, including, witHouitation and if applicable, an adjus
exercise price equal to the value for the shargSamhmon Stock reflected by the terms of such Furetaah Transaction, and exercisable
the Substitute Consideration (defined below). Uploa occurrence of any Fundamental Transaction, safigect to the provisions of tl
Section 4(a) the Successor Entity shall succeed to, and b&titutied for (so that from and after the date afhrskEundamental Transaction,
provisions of this Warrant referring to the “Compashall refer instead to the Successor Entity), ang exercise every right and power of
Company and shall assume all of the obligationthefCompany under this Warrant with the same efisdf such Successor Entity had
named as the Company herein. Upon consummatiorhefFundamental Transaction, the Successor Entiyl skeliver to the Holde
confirmation (and the Holder agrees) that therdl dt® issued upon exercise of this Warrant at dme tafter the consummation of

Fundamental Transaction but prior to the Expiratiate, in lieu of the shares of the Common Stockofber securities, cash, assets or (
property) purchasable upon the exercise of the &amprior to such Fundamental Transaction, sucheshaf stock, securities, cash, asse
any other property whatsoever (including warramtstber purchase or subscription rights) whichiweéder would have been entitled to rec:
upon the happening of such Fundamental Transabtdnthis Warrant been converted immediately paosuch Fundamental Transaction
adjusted in accordance with the provisions of WNarrant (the “Substitute Consideration”). In addition to and not in substitution for ¢
other rights hereunder, prior to the consummatibany Fundamental Transaction pursuant to whicliérsl of shares of Common Stock
entitled to receive securities or other assets véfipect to or in exchange for shares of CommookS@® “ Corporate Event”), the Compan
shall make appropriate provision to insure thatHioéder will thereafter have the right to receiygon an exercise of this Warrant at any !
after the consummation of the Fundamental Trarmadiut prior to the Expiration Date, in lieu of thleares of the Common Stock (or o
securities, cash, assets or other property) puati@sipon the exercise of the Warrant prior to stiehdamental Transaction, the Subst
Consideration. If holders of Common Stock are giwty choice as to the securities, cash or propertipe received in a Fundamel
Transaction, then the Holder shall be given theesahoice as to the consideration it receives upgneaercise of this Warrant following st
Fundamental Transaction. The provisions of thisti8ee shall apply similarly and equally to successive damental Transactions ¢
Corporate Events and shall be applied without eg@many limitations on the exercise of this Watran

5. NONCIRCUMVENTION . The Company hereby covenants and agrees thaCdmepany will not, by amendment of
Certificate of Incorporation, Bylaws or through amprganization, transfer of assets, consolidatieerger, scheme of arrangement, dissolt
issue or sale of securities, or any other volunttion, avoid or seek to avoid the observanceesfopnance of any of the terms of 1
Warrant, and will at all times in good faith caoyt all the provisions of this Warrant and takeaalion as may be required to protect the r
of the Holder. Without limiting the generality dfe foregoing, the Company (i) shall not increagepar value of any shares of Common S
receivable upon the exercise of this Warrant alibeeExercise Price then in effect, (ii) shall teddesuch actions as may be necessa
appropriate in order that the Company may validigt kegally issue fully paid and nonassessable share
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Common Stock upon the exercise of this Warrant, (@dhall, so long as this Warrant is outstamylitake all action necessary to reserve
keep available out of its authorized and unissinedes of Common Stock, solely for the purpose fefogihg the exercise of this Warrant, 1C
of the number of shares of Common Stock issuabten ugxercise of this Warrant then outstanding (withiiegard to any limitations
exercise).

6. WARRANT HOLDER NOT DEEMED A STOCKHOLDEREXxcept as otherwise specifically provided her#ie,Holder, solel
in such Persos’ capacity as a holder of this Warrant, shall moebtitled to vote or receive dividends or be dekthe holder of share capital
the Company for any purpose, nor shall anythingtaioed in this Warrant be construed to confer ugienHolder, solely in such Persen’
capacity as the Holder of this Warrant, any ofrilghts of a stockholder of the Company or any rightote, give or withhold consent to :
corporate action (whether any reorganization, isfugtock, reclassification of stock, consolidatiomerger, conveyance or otherwise), rec
notice of meetings, receive dividends or subsariptights, or otherwise, prior to the issuanceht older of the Warrant Shares which ¢
Person is then entitled to receive upon the duecesee of this Warrant. In addition, nothing contdnin this Warrant shall be construec
imposing any liabilities on the Holder to purchas®y securities (upon exercise of this Warrant dremtise) or as a stockholder of
Company, whether such liabilities are assertechbyQompany or by creditors of the Company.

7. REISSUANCE OF WARRANTS

(a) Transfer of Warrantlf this Warrant is to be transferred, the Holdball surrender this Warrant to the Company tog
with a written assignment of this Warrant in thenfoattached hereto as Exhibit dly executed by the Holder or its agent or attg)
whereupon the Company will forthwith, subject torgmiance with any applicable securities laws, issné deliver upon the order of the Hol
a new Warrant (in accordance with Section J(dggistered as the Holder may request, reprexgttie right to purchase the number of Wal
Shares being transferred by the Holder and, if tlesa the total number of Warrant Shares then Uyidgrthis Warrant is being transferrec
new Warrant (in accordance with Section 7(d)) te Hiolder representing the right to purchase the bminof Warrant Shares not be
transferred.

(b) Lost, Stolen or Mutilated WarrantJpon receipt by the Company of evidence reasgnsdtisfactory to the Company
the loss, theft, destruction or mutilation of thi&rrant, and, in the case of loss, theft or deitrncof any indemnification undertaking by
Holder to the Company in customary form and, in¢hee of mutilation, upon surrender and cancetiatibthis Warrant, the Company si
execute and deliver to the Holder a new Warrant¢ioordance with Section 7(Wyepresenting the right to purchase the Warramair&hthe
underlying this Warrant.

(c) Exchangeable for Multiple WarrantsThis Warrant is exchangeable, upon the surrehdegof by the Holder at t
principal office of the Company, for a new WarrantWarrants (in accordance with Section ?(d@presenting in the aggregate
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the right to purchase the number of Warrant Shtwexs underlying this Warrant, and each such newaviamill represent the right to purch
such portion of such Warrant Shares as is desidriatethe Holder at the time of such surrender; jgled, however, that no Warrants
fractional shares of Common Stock shall be given.

(d) Issuance of New WarrantsWhenever the Company is required to issue a nemrdfit pursuant to the terms of
Warrant, such new Warrant (i) shall be of like tewith this Warrant, (ii) shall represent, as iraded on the face of such new Warrant, the
to purchase the Warrant Shares then underlying/Maigant (or in the case of a new Warrant beingedspursuant to Section 7(@) Section 7
(c) , the Warrant Shares designated by the Holder whitten added to the number of shares of CommonkSitoderlying the other ne
Warrants issued in connection with such issuanges ehot exceed the number of Warrant Shares théerlyimg this Warrant), (iii) shall ha
an issuance date, as indicated on the face of mewhWarrant, which is the same as the Issuance Batk(iv) shall have the same rights
conditions as this Warrant.

8. NOTICES. The Company shall provide the Holder with prompitten notice of all actions taken pursuant tcsthiVarran
including in reasonable detail a description oftsaction and the reason therefor. Whenever nadicequired to be given under this Warr
unless otherwise provided herein, such notice dtmlgiven in writing, will be mailed (a) if withithe domestic United States by fidas:
registered or certified airmail, or nationally rgoized overnight express courier, postage prepaidyy facsimile or (b) if delivered fro
outside the United States, by International Fedexgiress or facsimile, and (c) will be deemed gi(igif delivered by firstelass registered
certified mail domestic, three business days aftemailed, (i) if delivered by nationally recogei overnight carrier, one business day aft
mailed, (iii) if delivered by International Federfakpress, two business days after so mailed andf @elivered by facsimile, upon electro
confirmation of receipt, and will be delivered aadiiressed as follows:

(a) if to the Company, tp

Opexa Therapeutics, Inc.

2635 Technology Forest Blvd.

The Woodlands, Texas 77381

Attention: John Ginzler, Vice President-Finance
Facsimile: (281) 872-8585

with copies ta

Pillsbury Winthrop Shaw Pittman LLP
12255 El Camino Real, Suite 300
San Diego, CA 92130

Attention: Mike Hird, Esq.

Facsimile: 858-509-4010



(b) if to the Holder, at its address on the Exercise Notice in the fattached as Exhibit A hereto, or at such otheresido
addresses as may have been furnished to the Cormpamifing.

9. AMENDMENT AND WAIVER . Except as otherwise provided herein, the prowisiof this Warrant may be amended only
the written consent of the Company and the Holded, the Company may take any action herein praudbibr omit to perform any act her
required to be performed by it, only with the weittconsent of the Holder.

10. GOVERNING LAW. This Warrant shall be governed by and construatl enforced in accordance with, and all ques
concerning the construction, validity, interpretatiand performance of this Warrant shall be gowking the internal laws of the State of M
York, without giving effect to any choice of law conflict of law provision or rule (whether of tistate of New York or any other jurisdictio
that would cause the application of the laws of @migdictions other than the State of New York.

11. CONSTRUCTION; HEADINGS This Warrant shall be deemed to be jointly diatty the Company and the Holder and ¢
not be construed against any person as the dradteof. The headings of this Warrant are for corerae of reference and shall not form
of, or affect the interpretation of, this Warrant.

12. DISPUTE RESOLUTION In the case of a dispute as to the determinatidghe Exercise Price or the arithmetic calculatid
the Warrant Shares, the Company shall submit thieuted determinations or arithmetic calculatiorssfaicsimile or electronic mail within tv
(2) Business Days of receipt of the Exercise Nagiefng rise to such dispute, as the case mayabihet Holder. If the Holder and the Comp
are unable to agree upon such determination ouledilcn of the Exercise Price or the Warrant Shavikin three Business Days of sl
disputed determination or arithmetic calculatiomesubmitted to the Holder, then the Company shathin two (2) Business Days submit
facsimile or electronic mail (a) the disputed detiexation of the Exercise Price to an independespiutable investment bank selected by
Company and approved by the Holder or (b) the desparithmetic calculation of the Warrant Shareshtes Companys independent, outsi
accountant. The Company shall cause at its explesavestment bank or the accountant, as theroagebe, to perform the determination
calculations and notify the Company and the Hololethe results no later than ten Business Days fthentime it receives the dispu
determinations or calculations. Such investmenkisaor accountan$ determination or calculation, as the case malhe| be binding upc
all parties absent demonstrable error.

13. REMEDIES, OTHER OBLIGATIONS, BREACHES AND INJUNIVE RELIEF. The remedies provided in this Warrant <
be cumulative and in addition to all other remedieailable under this Warrant, at law or in eqyibcluding a decree of specific performa
and/or other injunctive relief), and nothing hershall limit the right of the Holder to pursue adtdamages for any failure by the Compar
comply with the terms of this Warrant.




14. TRANSFER Subject to compliance with any applicable semgitaws, this Warrant may be offered for saled stwhnsferred «
assigned without the consent of the Company.

15. CERTAIN DEFINITIONS. For purposes of this Warrant, the following teshsll have the following meanings:
(@) “ Bloomberg” means Bloomberg Financial Markets.

(b) “ Business Day’ means any day other than Saturday, Sunday or ddeon which commercial banks in The Cit
New York are authorized or required by law to remzosed

(c) “ Closing Bid Price” and “ Closing Sale Pricé means, for any security as of any date, the lasird) bid price and le
closing trade price, respectively, for such seguolh the Principal Market, as reported by Bloomberg if the Principal Market begins
operate on an extended hours basis and does righdesthe closing bid price or the closing tradee as the case may be, then the las
price or the last trade price, respectively, ofrsaecurity prior to 4:00:00 p.m., New York time, raported by Bloomberg, or, if the Princi
Market is not the principal securities exchangerading market for such security, the last clodiidy price or last trade price, respectively
such security on the principal securities exchamgiading market where such security is listedraded as reported by Bloomberg, or if
foregoing do not apply, the last closing bid pricdast trade price, respectively, of such secunitthe over-thesounter market on the electro
bulletin board for such security as reported bydaiberg, or, if no closing bid price or last tradie@, respectively, is reported for such seci
by Bloomberg, the average of the bid prices, orakle prices, respectively, of any market makersstath security as reported in thgirtk
sheets”by Pink Sheets LLC (formerly the National QuotatiBaoreau, Inc.). If the Closing Bid Price or the §llmy Sale Price cannot
calculated for a security on a particular date iy @f the foregoing bases, the Closing Bid PricéherClosing Sale Price, as the case may |
such security on such date shall be the fair maridete as determined by the Board of Directorhef@ompany in the exercise of its good 1
judgment. All such determinations to be approplyaéeljusted for any stock dividend, stock spligckt combination or other similar transac
during the applicable calculation period.

(d) “ Common Stock” means (i) the Compang’shares of Common Stock, par value $0.01 per shatk (i) any sha
capital of the Company into which such Common Stsicéll have been changed or any share capitaltirgsditom a reclassification of su
Common Stock.

(e) “ Convertible Securities” means any stock or securities (other than Optidirgkctly or indirectly convertible into
exercisable or exchangeable for shares of Commumrk St

10



(H “ Eligible Market ” means the Principal Market, The New York Stock Exae, Inc., The American Stock Exchal
The NASDAQ Global Select Market or The NASDAQ CapMarket.

(9) “ Expiration Date " means the date five (5) years following the Issedbate or, if such date falls on a day other tr
Business Day or on which trading does not takeeptactthe Principal Market (aHoliday "), the next date that is not a Holiday.

(h) “ Fundamental Transaction” means that the Company shall, directly or indisgedti one or more related transactic
(i) consolidate or merge with or into (whether at the Company is the surviving corporation) anotRerson, or (ii) sell, assign, trans
convey or otherwise dispose of all or substantiallyof the properties or assets of the Compargniather Person, or (iii) allow another Pel
to make a purchase, tender or exchange offer sheddepted by the holders of more than the 50%ebutstanding shares of Common S
(not including any shares of Common Stock heldhgyRerson or Persons making or party to, or agedcia affiliated with the Persons mak
or party to, such purchase, tender or exchange)pffe (iv) consummate a stock purchase agreenreother business combination (includi
without limitation, a reorganization, recapitalivet, spinoff or scheme of arrangement) with another Perstweraby such other Pers
acquires more than the 50% of the outstanding stEr€ommon Stock (not including any shares of Cami@tock held by the other Persol
other Persons making or party to, or associategffiiated with the other Persons making or padyduch stock purchase agreement or
business combination), (v) reorganize, recapitadizesclassify its Common Stock, or (vi) any “persor “group” (as these terms are used
purposes of Sections 13(d) and 14(d) of the Exchahet) is or shall become the “beneficial owners @efined in Rule 138-under th
Exchange Act), directly or indirectly, of 50% oftlaggregate ordinary voting power representeddneis and outstanding Common Stock.

(i) “ Options ” means any rights, warrants or options to subsddber purchase shares of Common Stock or Conve
Securities.

() “ Parent Entity " of a Person means an entity that, directly or gxtly, controls the applicable Person and w
common stock or equivalent equity security is qdaielisted on an Eligible Market, or, if therenmre than one such Person or Parent E
the Person or Parent Entity with the largest pulblézket capitalization as of the date of consumonadf the Fundamental Transaction.

(k) “ Person” means an individual, a limited liability company partnership, a joint venture, a corporation, attra:
unincorporated organization, any other entity aigdeernment or any department or agency thereof.

() “ Principal Market " means The NASDAQ Capital Market.

(m) “ Successor Entity” means the Person (or, if determined in good faighthe Company Board of Directors to |
appropriate, the Parent Entity) formed by,
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resulting from or surviving any Fundamental Trarisecor with which such Fundamental Transactiorildieve been entered into.

(n) “ Trading Day " means any day on which the Common Stock are tradethe Principal Market, or, if the Princi
Market is not the principal trading market for tiemmon Stock, then on the principal securities argle or securities market on which
Common Stock are then tradeaipvidedthat “Trading Day”shall not include any day on which the Common Staek scheduled to trade
such exchange or market for less than 4.5 houaspiday that the Common Stock are suspended fradinty during the final hour of tradi

on such exchange or market (or if such exchangmarket does not designate in advance the closing tf trading on such exchange
market, then during the hour ending at 4:00:00 piNew York time).

[Signature Page Follows]
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IN WITNESS WHEREOF, the Company has caused this Warrant to Purchasen@onstock to be duly executed as of the IsstL
Date set out above.

OPEXA THERAPEUTICS, INC.

By:
Name:
Title:




EXHIBIT A
EXERCISE NOTICE

TO BE EXECUTED BY THE REGISTERED HOLDER TO EXERCISE THIS
WARRANT TO PURCHASE COMMON STOCK

OPEXA THERAPEUTICS, INC.

The undersigned holder hereby exercises the riglputchase of the shares of Common Stock \(Varrant Shares ") of
Opexa Therapeutics, Inc, a Texas corporation (theCompany "), evidenced by the attached Warrant to Purchaser@on Stock (the “
Warrant ”). Capitalized terms used herein and not othendisfined shall have the respective meanings stt fiothe Warrant.

1. Form of Exercise Price. The Holder intends giegtment of the Exercise Price shall be made as:

a “ Cash Exercisewith respect to Warrant Shares; and/or
a “Cashless ExerciSavith respect to Warrant Shares.

2. Payment of Exercise Price. In the event thahtider has elected a Cash Exercise with respestirtee or all of the Warrant Share
be issued pursuant hereto, the holder shall paggeegate Exercise Price in the sum of $ to the Company in accordance with the te
of the Warrant.

3. Delivery of Warrant Shares. The Company shdivee Warrant Shares in the name of the undersigned holdi the
name of in accordance with the terms of the Warrant tofttlewing DWAC Account Number or by physical deliyeof a certificate to:

Date: ,

Name of Registered Hold

By:

Name:
Title:



ACKNOWLEDGMENT
The Company hereby acknowledges this Exercise Blatiad hereby directs Continental Stock Transferr&sT Company to issue 1
above indicated number of shares of Common Stockctordance with the Transfer Agent Instructiontedd ], 2011 from tl
Company and acknowledged and agreed to by Conéh8tdck Transfer & Trust Company.
OPEXA THERAPEUTICS, INC

By:

Name
Title:



EXHIBIT B
ASSIGNMENT FORM

(To assign the foregoing warrant, execute
this form and supply required information.
Do not use this form to exercise the warrant.)

FOR VALUE RECEIVED, [__] all of or [ ] shares of the foregoing Warrant and all right&glemced thereby are her¢

assigned to

whose address is

Dated: ,

Holder's Signature

Holder's Address

Signature Guaranteed:

NOTE: The signature to this Assignment Form mustespond with the name as it appears on the fatkeoWarrant, without alteration
enlargement or any change whatsoever, and mustiédeamfeed by a bank or trust company. Officersasparations and those acting i
fiduciary or other representative capacity shoutlgdroper evidence of authority to assign the goiag Warrant.



Exhibit 5.1
Pillsbury Winthrop Shaw Pittman LLP

Houston | London | Los Angeles | New York | Nonth¥irginia | Orange County | Sacramento | San Dije§an Diego North County | £
Francisco | Shanghai | Silicon Valley | Tokyo | Yagton, DC

February 8, 2011

Opexa Therapeutics, Inc.
2635 Technology Forest Blvd.
The Woodlands, Texas 77381

Ladies and Gentlemen:

We are acting as counsel for Opexa Therapeutics, énTexas corporation (theCompany "), in connection with the issuance and sal
(i) 4,146,500 shares (theShares”), of Common Stock, par value $0.01 per share {tB®@mmon Stock”) of the Company, (ii) warrants (the “
Warrants ") to purchase 1,658,600 shares of Common Stoak {Warrants ") and (iii) 1,658,600 shares of Common Stock issuabler
exercise of the Warrants (theNarrant Shares ), all of which are authorized but heretofore uniss8adres, Warrants and Warrant Share
be offered and sold by the Company, pursuant toRibgistration Statement on Form S-3 (Registration 383-163108) (the Registration
Statement”), filed by the Company with the Securities anccBange Commission (theCommission”) under the Securities Act of 1933 (

“ Act "), and related prospectus, dated November 23, 206@mEemented by the prospectus supplement dateddry 8, 2011 relating to t
offer and sale of the Shares, Warrants and Wa8hates (as so supplemented, tidspectus”).

We have reviewed and are familiar with such docus)erorporate proceedings and other matters asame ¢onsidered relevant or neces
as a basis for this opinion. Based on the foregoirgare of the opinion that (i) the Shares hawvenltuly authorized and, when issued and
by the Company in the manner described in the Ragien Statement and the Prospectus and in accoedaith the resolutions adopted by
Board of Directors of the Company, will be validgsued, fully paid and nonassessable, (ii) the Wasrhave been duly authorized and, v
issued and sold by the Company in the manner degtin the Registration Statement and the Prospectd in accordance with the resolut
adopted by the Board of Directors of the Compani,bve validly issued, fully paid and nonassessabid (iii) the Warrant Shares have t
duly authorized and, when issued and paid for wpa@mcise of the Warrants in accordance with thgsesf the Warrants, will be validly issu
fully paid and nonassessakt



Opexa Therapeutics, Inc.
February 8, 2011
Page 2

This opinion is limited to matters governed by Biesiness Organizations Code of the State of Texas.

We hereby consent to the filing of this opinionEagibit 5.1 to the Company’s Current Report on F@ filed by the Company with tt
Commission on the date hereof and the incorporatiereof in the Registration Statement and to 8eaf our name under the captidrega
Matters”in the Prospectus. In giving this consent, we ditimereby admit that we are within the categorp@fsons whose consent is requ
under Section 7 of the Act or the rules and reguiatof the Commission promulgated thereunder.

Very truly yours,
/s/ Pillsbury Winthrop Shaw Pittman LLP
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Company Contact:

Opexa Therapeutics, Inc.

Neil K. Warma

281.775.0600
nwarma@opexatherapeutics.com

Opexa Therapeutics, Inc. Announces Pricing of Puldi Offering of Common Stock and Warrants

THE WOODLANDS, Texas (February 8, 2011) — Opexa Thapeutics, Inc. (NASDAQ:OPXA), a company developing Tovaxin®nhove
T-cell therapy for multiple sclerosis (MS), today aanced the pricing of an underwritten public offieriof 4,146,500 units at a price to
public of $2.05 per unit, for gross proceeds of6$8,325. Each unit consists of one share of comstock and a warrant to purchase four-
tenths (0.40) of a share of common stock. The shafeeommon stock and warrants are immediately radpea and will be issued separa
such that no units will be issued. The warrantseaug cisable immediately upon issuance, havingeyfear term and an exercise price of $.
per full share. The net proceeds to Opexa fromdfiexing are expected to be approximately $7,622,&fter deducting underwriting discot
and commissions and other estimated offering exgenghe offering is expected to close on or abelrkary 11, 2011, subject to custon
closing conditions. All of the shares in the offeyiare to be sold by Opexa.

Lazard Capital Markets LLC is acting as sole bookrAing manager in the offering.

Opexa intends to use the proceeds from this offefion general corporate purposes (including worldagital and operational purposes) ar
prepare for and proceed toward the initiation gfivtal Phase Il clinical study in the United ®tsitof Tovaxin in relapsing remitting I
(RRMS).

The offering is made pursuant to the shelf regigirastatement on Form $-that was filed by Opexa with the Securities axd¢hang:
Commission (SEC) and declared effective by the &E®ovember 23, 2009. A preliminary prospectus Eupent relating to and describi
the terms of the offering has been filed with tBE€ &ind is available on the SEQeb site at http://www.sec.gov. Copies of thal finospectu
supplement relating to the offering, when availal&y be obtained from the offices of Lazard Cépitarkets LLC at 30 Rockefeller Pla
60th Floor, New York, NY, 10020 or via telephoné880) 542-0970, or from the abowsentioned SEC website. This press release do
constitute an offer to sell or the solicitationaf offer to buy these securities, nor will thereany sale of these securities in any state or «
jurisdiction in which such offer, solicitation oale is not permittec



About Opexa

Opexa Therapeutics, Inc. is dedicated to the dewedmt of patienspecific cellular therapies for the treatment ofoaumune diseases. T
Company’s leading therapy, Tovaxin®,a personalized cellular immunotherapy treatntieat is in clinical development for MS. Tovaxir
derived from Teells isolated from peripheral blood, expanded m&»,vand reintroduced into the patients via suboetas injections. Tr
process triggers a potent immune response agaiesifis subsets of autoreactivecéls known to attack myelin and, thereby, redubesrist
of relapse over time.

Opexa has completed a Phase Ilb clinical study Withaxin in 150 patients with MS. Data from thign@al study show evidence that RR
patients treated with Tovaxin saw overall clinieald disability benefits over the placebo groupluding a clinically relevant decrease in
Annualized Relapse Rate (ARR), and improvementisahility score (EDSS), as well as an excellenetyaprofile with no serious adve
events related to Tovaxin treatment.

For more information visit the Opexa Therapeutiebsgite at www.opexatherapeutics.com.

Cautionary Statement Relating to Forward - LookingInformation for the Purpose of “Safe Harbor” Provisions of the Private Securitie
Litigation Reform Act of 1995

This press release contains forwdobking statements which are made pursuant to #dfie sarbor provisions of Section 27A of the Seims
Act of 1933, as amended, and Section 21E of theriBes Exchange Act of 1934, as amended. The fal-looking statements in this rele:
do not constitute guarantees of future performameestors are cautioned that statements in thespirelease which are not strictly histor
statements, including, without limitation, statemseregarding the Company’expectations regarding the completion, timing am of th
proposed public offering, constitute forwrlooking statements. Such forwaabking statements are subject to a number of riake
uncertainties that could cause actual results tffedimaterially from those anticipated, includingijthout limitation, risks associated w
market conditions and the satisfaction of custon@oging conditions related to the proposed publiiering, the Companyg’capital positior
the ability of the Company to enter into and bean&fim a partnering arrangement for the Companyroduct candidate, Tovaxin,
reasonably satisfactory terms (if at all), and odependence (if partnered) on the resources andtiaekilof any partner for the furth
development of Tovaxin, our ability to compete Watiger, better financed pharmaceutical and biotealogy companies, new approache
the treatment of our targeted diseases, our exgiectaf incurring continued losses, our uncertainfydeveloping a marketable product,
ability to raise additional capital to continue otnreatment development program and to undertakecamdplete the pivotal Phase 11l stud
the United States for Tovaxin in RRMS, the suagksar clinical trials, our ability to develop antbmmercialize products, our ability to obt
required regulatory approvals, our compliance wéh Food and Drug Administration regulations, oubility to obtain, maintain and prote
intellectual property rights (including for Tovayirthe risk of litigation regarding our intellectu@roperty rights, the success of third p:
development and commercialization efforts with eesfgo products covered by intellectual propertyhts transferred by the Company,
limited manufacturing capabilities, our dependelncethirdparty manufacturers, our ability to hire and retaskilled personnel, our volat
stock price, and other risks detailed in our filingrith the Securities and Exchange Commission.eTfua/ardiooking statements speak ¢
as



of the date of this prospectus supplement. We assonobligation or undertaking to update or revésey forwardiooking statements contair
herein to reflect any changes in our expectatioith wegard thereto or any change in events, condgior circumstances on which any ¢
statement is based. You should, however, reviewtiaaia disclosures we make in our Annual ReportFmmm 10K, Quarterly Reports ¢
Form 1(-Q, and Current Reports on Formkfiled with the SEC, and in the preliminary prospes supplement related to the offering filed
the SEC.
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