EDGAROnline

OPEXA THERAPEUTICS, INC.

FORM 8-K

(Current report filing)

Filed 09/07/12 for the Period Ending 09/06/12

Address

Telephone
CIK
Symbol
SIC Code
Industry
Sector
Fiscal Year

2635 TECHNOLOGY FOREST BLVD.
THE WOODLANDS, TX 77381

(281) 272-9331

0001069308

OPXA

2834 - Pharmaceutical Preparations
Biotechnology & Drugs

Healthcare

12/31

Powere 4 &y EDGAROnline

http://www.edgar-online.com
© Copyright 2015, EDGAR Online, Inc. All Rights Reserved.

Distribution and use of this document restricted under EDGAR Online, Inc. Terms of Use.


http://www.edgar-online.com

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549

FORM 8-K

CURRENT REPORT

Pursuant to Section 13 or 15(d) of the
Securities Exchange Act of 1934

Date of Report (date of earliest event reported):September 6, 2012

OPEXA THERAPEUTICS, INC.

(Exact name of registrant as specified in its @rart

Texas 001-33004 76-0333165
(State or other jurisdiction of (Commission File Number) (IRS Employer Identification No.)
incorporation)
2635 Technology Forest Drive, The Woodlands, Texi 77381
(Address of principal executive office (Zip Code)

Registrar’s telephone number, including area co((281) 272-9331
N/A
(Former name or former address, if changed sirgtedgort)

Check the appropriate box below if the Form 8-a{lis intended to simultaneously satisfy the {liobligation of the registrant under any of
the following provisions:

Written communications pursuant to Rule 425 underSecurities Act (17 CFR 230.4:

O Soliciting material pursuant to Rule -12 under the Exchange Act (17 CFR 240-12)
O Precommencement communications pursuant to Rul-2(b) under the Exchange Act (17 CFR 240-2(b))
O

Pre-commencement communications pursuant to Rul-4(c) under the Exchange Act (17 CFR 240-4(c))




Item 1.01. Entry into a Material Definitive Agreement.

On September 6, 2012, Opexa Therapeutics, Inc: @@mpany ") entered into a Sales Agreement (thddreement”) with
Brinson Patrick Securities Corporation (th8&les Agent’), under which the Company may sell shares of its comstock from time to tim
depending upon market demand, with the Sales Aggetintg as an agent for sales. Pursuant to theetvggat, the Company may offer and
the shares in transactions deemed to be an “abénket” offering as defined in Rule 415 of the Sé@s Act of 1933.

The Company will pay the Sales Agent a commissgurakto 3% of the gross proceeds from the saldarfes of common stock by
as agent under the Agreement. The Agreement ms\ltht the Company will provide customary indematfon rights to the Sales
Agent. The Company has no obligation to sell argres of common stock pursuant to the Agreemedtpraay at any time suspend sales
pursuant to the Agreement. Either party may terigitize Agreement at any time without liability afyaparty.

The shares of common stock will be sold pursuaatdbelf registration statement on Form S-3, asdet (Registration No. 333-
163108), declared effective by the Securities axchBnge Commission on November 23, 2009. A prdspesupplement relating to the of
and sale of up to 4,000,000 shares of common ftoduant to the Agreement will be filed with thee@dties and Exchange Commission as
part of the registration statement. Intereste@stors should read the registration statement eogppctus supplement and all documents
incorporated therein by reference. This CurremidRieshall not constitute an offer to sell or tiofitation of an offer to buy nor shall there
be any sale of these securities in any state iclwich offer, solicitation or sale would be unlaldrior to registration or qualification under
the securities laws of any such state.

This summary of the terms of the Agreement is dedliin its entirety by the text of the Agreememtopy of which is attached to
this Form 8-K as Exhibit 10.1 and incorporated hreby reference.

Item 9.01. Financial Statements and Exhibits
(d) Exhibits

Exhibit No. Description

10.1 Sales Agreement dated September 6, 2012dpetween Opexa Therapeutics, Inc. and BrinsondRe@ecurities
Corporation,




SIGNATURES

Pursuant to the requirements of the Securities &xgh Act of 1934, the registrant has duly causisdréiport to be signed on its
behalf by the undersigned, thereunto duly authdrize

OPEXA THERAPEUTICS, INC

Dated: September 7, 201: By: /s/ Neil K. Warma

Neil K. Warma
President & Chief Executive Offic




EXHIBIT INDEX

Exhibit No. Description

10.1 Sales Agreement dated September 6, 2012dpetween Opexa Therapeutics, Inc. and BrinsondR&ecurities
Corporation.



EXHIBIT 10.1

OPEXA THERAPEUTICS, INC.
DOCS® ATM financing facility

Shares of Common Stock,
$0.01 par value

SALES AGREEMENT

September 6, 2012

DOCS® is a registered service mark of Brinson Blt8ecurities Corporation




THIS SALES AGREEMENT (the “Agreement’flated as of September 6, 2012 between BrinsoncR&Becurities Corporatic
having its principal office at 1515 Broadway, 1Hloor, New York, New York 10036 (the “Sales Mandyjemd Opexa Therapeutics, Inc
corporation organized and existing under the lafitbe State of Texas (the “Company”).

WHEREAS, the Company desires to issue and selugirdhe Sales Manager, as agent, shares of its GarStock, $0.01 par val
(the “Stock™), on the terms set forth in Articledélow.

IN CONSIDERATION of the mutual covenants contaifredhis Agreement, the Company and the Sales Maregyee as follows:
ARTICLE |
REPRESENTATIONS AND WARRANTIES OF THE COMPANY

1.1 For purposes of this Agreement, il context requires to the contrary, the terroi@any” shall also include ¢
significant subsidiaries (as defined by Sectior2lebRegulation Sx) of the Company. The Company represents andantsrto, and agre
with, the Sales Manager that, as of the date efAlgireement and as of each Certificate Date (aeatbfn Section 2.1(d)):

€)) The Company meets the requirememtase of Form S-3 under the Securities Act of 1@33amended (the “Act”and th
rules and regulations thereunder (the “Rules arglRé&ons”), and the Company is eligible to userkr&@-3 for the transactions contempla
by this Agreement, pursuant to General InstructiBn6. of Form S-3. A registration statement onrir5-3 (Registration No. 338563108
with respect to, among other securities, the Stoaktuding a form of prospectus, has been prephyethe Company in conformity with t
requirements of the Act and the Rules and Regulgtibas been filed with the Securities and Exch&@mmamission (the “Commissiongnc
has been declared effective by the Commissionsthip order suspending the effectiveness of sudbtration statement has been issued
no proceedings for that purpose has been instittede pending or, to the knowledge of the Compang contemplated or threatened by
Commission. Such registration statement, as it fnaye heretofore been or may hereafter be ameridetkferred to herein as 1
“Registration Statementdnd the final form of prospectus included in thgiReation Statement for purposes of offers andssaf the Stoc
contemplated herein, as amended or supplementadtfnoe to time, is referred to herein as the “Peasps.” Any reference herein to t
Registration Statement, the Prospectus, or any ément or supplement thereto shall be deemed to tefand include the docume
incorporated (or deemed to be incorporated) byreefse therein, and any reference herein to the stefamend,” “amendmentr
“supplement”with respect to the Registration Statement or Rrogs shall be deemed to refer to and include itimg fafter the executic
hereof of any document with the Commission deeroduktincorporated by reference therein.




(b) Each part of the Registration Statetnevhen such part became or becomes effective, thadProspectus and ¢
amendment or supplement thereto, on the date infj fthereof with the Commission and at each Settl@nDate (as hereinafter define
conformed or will conform in all material respectsth the requirements of the Act and the Rules &utjulations; each part of |
Registration Statement, when such part becameanmhes effective, did not or will not contain anmuet statement of a material fact or ¢
to state a material fact required to be statedethesr necessary to make the statements thereimist¢ading; and the Prospectus and
amendment or supplement thereto, on the dateind thereof with the Commission and at each Se#tgrdate, did not or will not include
untrue statement of a material fact or omit toeseimaterial fact necessary to make the statertieertsin, in the light of the circumstan
under which they were made, not misleading; extegtthe foregoing shall not apply to statementsriomissions from any such docurr
in reliance upon, and in conformity with, writtemfédrmation furnished to the Company by or on bebélhe Sales Manager, specifically
use in the Registration Statement, the Prospectasyoamendment or supplement thereto. There@f@ommission comments to any pai
the Registration Statement, Prospectus or any amemtdor supplement thereto, that have not beevezsas of the date hereof.

(c) The documents incorporated by refeeein the Registration Statement or the Prospeotusny amendment or supplerr
thereto, when they were or are filed with the Cossitin under the Securities Exchange Act of 1934amasnded (the “Exchange ARt
conformed or will conform in all material respeetgh the requirements of the Act or the Exchange, &s applicable, and the rules
regulations of the Commission thereunder.

(d) The financial statements of the Conypdogether with the related schedules and ndte®to, set forth or included in
Registration Statement and Prospectus, fairly ptedee financial condition of the Company as of thaes indicated and the result:
operations, changes in financial position, stocttbrd’ equity, and cash flows for the periods therein gigek in conformity with generall
accepted accounting principles consistently appiiedughout the periods involved (except as othesvgtated therein). The summary
selected financial and statistical data, if angluded in the Registration Statement and the Paotgpgresent fairly the information shc
therein and, to the extent based upon or derivenh fthe financial statements, have been compiled basis consistent with the finan
statements presented therein. As of the date hdhewe are no comments pending from the Commistiat, if not resolved favourably
the Company, could have the effect of requiringstatement of financial statements of the Company.

(e The accountants who certified thaificial statements and the supporting schedulesded!in the Registration Staterr
are and, during the periods covered by their reparére qualified and independent public accoustaatrequired by Rule @t of Regulatio
S-X.




® The Company has been duly organied is validly existing as a corporation in gooahsling under the laws of the St
of Texas. The Company is duly qualified and in djstanding as a foreign corporation in each juctsai in which the character or locat
of its assets or properties (owned, leased or dieéh or the nature of its business makes suchfigasibn necessary (including ewvi
jurisdiction in which it owns or leases real prdaggrexcept for such jurisdictions where the fagluo so qualify would not have a Mate
Adverse Effect on the Company. For purposes of figreement, “Material Adverse Effectiieans (i) any adverse effect on the busil
operations, properties, prospects or financial @¢@rdof the Company, whether or not arising froransactions in the ordinary course
business, that is (either alone or together witlothler adverse effects) material to the Compang/ax (ii) any material adverse effect on
transactions contemplated under this Agreemenhpmother agreement or document contemplated hevethereby. Each of the Compasy’
significant subsidiaries is validly existing as@pmoration, limited liability company or partnerghias applicable, in its respective jurisdic
of formation. Schedule 1.1(f) hereto identifiesteat the Company’s subsidiaries that is a significeubsidiary (as defined in Sectiord2-of
Regulation SX) of the Company. All of the issued and outstagdiapital stock, limited liability company intete®r partnership interests,
applicable, of each significant subsidiary has beely authorized and validly issued, is fully paidd nonassessable and (except as othe
disclosed in the Registration Statement and thegeaus) is owned by the Company, directly or eatiy, free and clear of any secu
interest, mortgage, pledge, lien, encumbrancemclai equity. Except as disclosed in the Registrabtatement and the Prospectus
Company does not own, lease or license any matasisét or property or conduct any material busiregside the United States
America. The Company has all requisite corporategy and authority and all necessary authorizatiapprovals, consents, orders, licer
certificates and permits of and from all governnaémtrders or regulatory bodies or any other persoentity, to own, lease, license i
operate its assets and properties and conducu#imdss as now being conducted and as describttk iRegistration Statement and
Prospectus; except for such authorizations, appspwansents, orders, licenses, certificates anthipethe absence of which would not ha
Material Adverse Effect.

(9) The Company has good and marketdabée tb, or leasehold interests in, all properta®d assets (including, withc
limitation, mortgaged assets) as described in thgisration Statement and the Prospectus as owndldebCompany, free and clear of
liens, charges, encumbrances or restrictions, ¢&xxeh as are described in the Registration Statearal the Prospectus and except su
would not have a Material Adverse Effect on the @any. The Company has such consents, easemegit$s-ofway or license
(collectively, “rights-of-way”)from any person as are necessary to conduct iiedsssin the manner described in the RegistrattateSien
except for those which if not obtained would natgdy or in the aggregate, have a Material Advétfect on the Company, and none of <
rights-of-way contains any restriction that is mitiéy burdensome to the Company.

(h) The Company has been subject to ¢@irements of Section 12 of the Exchange Act dutive period commencing
months preceding the filing of the Registrationt&teent and ending on the date hereof (the “Rempii@riod”)and during such Reporti
Period the Company has timely filed all materiadl @aports required under Sections 13(a), 13(c)ridfax 15(d) of the Exchange Act. .
such materials and reports conformed in form anosteunce to the requirements of the Exchange Act thedrules and regulatic
thereunder. There is no litigation or governmeantadther proceeding or investigation before anyrtor administrative authority or before
by any public body or board pending or, to the kismlge of the Company, contemplated or threatenaghsiy or involving the asse
properties or businesses of the Company which whbaige a Material Adverse Effect on the Companyher dffering contemplated by tl
Agreement, except as described in the Registr&tatement.




0] The Company maintains insuranceugskby insurers of recognized financial responigydiof the types and in the amou
generally deemed adequate for its businesses aiitg knowledge of the Company, consistent withiiasce coverage maintained by sin
companies in similar businesses, including, butlinated to, product liability insurance coveringet Companys products, insurance cover
real and personal property owned or leased by thmpany against theft, damage, destruction, actsaoflalism and all other ris
customarily insured against, all of which insuraisci full force and effect.

Subsequent to the respective dagesf avhich information is given in the RegistratiStatement and the Prospectus, e»
as described therein, (i) there has not been angrdhAdverse Effect, whether or not arising fréransactions in the ordinary course
business; (ii) the Company has not sustained angriabloss or interference with its assets, busses or properties (whether ownei
leased) from fire, explosion, earthquake, floodirer calamity, whether or not covered by insurancdérom any labor dispute or any cour
legislative or other governmental action, ordedecree; (iii) since the date of the latest balatwet, included or incorporated by referen:
the Registration Statement and the Prospectuspeasaeflected therein, the Company has not uakientany liability or obligation, direct
contingent, except such liabilities or obligatidghat would not have an Material Adverse Effect; &wjl there has not been any transac
that is material to the Company, except transastiorthe ordinary course of business that have biésiosed in the Registration Staten
and the Prospectus.

(k) There is no document or contract character required to be described in the Regjstr&tatement or the Prospectus ¢
be filed as an exhibit to the Registration Statentleat is not described or filed in the manner aiithin the time periods required under
Exchange Act and the rules and regulations themunBach document, instrument, contract and ageaeof the Company described in
Registration Statement or the Prospectus or incatpd by reference therein or listed as exhibitthéoRegistration Statement is in full fo
and effect and is valid and enforceable by andrsgjahe Company in accordance with their termajragyy the due authorization, execu
and delivery thereof by each of the other partfesrdto except as otherwise disclosed in the Reagistr Statement or Prospectus.
Company is not, nor to the knowledge of the Compgarany other party, in default in the observancpasformance of any term or obligat
to be performed by it under any such agreementnanglvent has occurred which with notice or lagfsénee or both would constitute suc
default, which default or event would have a Matefidverse Effect. No default exists, and no everst occurred which with notice or la
of time or both would constitute a default, in thee performance and observance of any term, covenaondition, by the Company of ¢
other agreement or instrument to which the Compsargy party or by which it or its properties or mess may be bound or affected, wl
default or event would have a Material Adverse é&tffe

)] The Company is not in violation afyaterm or provision of its charter, bgws or operating agreement, as applicable.
Company is not in violation of any franchise, lisenpermit, judgment, decree, order, statute, sulegulation, where the consequence
such violation would have a Material Adverse Effect




(m) Except as described in the Prospecteither the execution, delivery and performanicehis Agreement by the Compe
nor the consummation of any of the transactiongeroplated hereby (including, without limitationgtissuance and sale by the Compar
the Stock) will give rise to a right to terminateatcelerate the due date of any payment due undennflict with or result in the breach
any term or provision of, or constitute a defaolt én event which with notice or lapse of time othbwould constitute a default) under
require any consent or waiver under, or resulth@ éxecution or imposition of any lien, charge, wnbrance, claim, security intere
restriction or defect upon any properties or aseéthie Company pursuant to the terms of, any itden mortgage, deed of trust or ot
agreement or instrument to which the Company isudypor by which the Company is bound, or any efgtoperties are bound, or :
franchise, license, permit, judgment, decree, grstetute, rule or regulation applicable to the @any or violate any provision of the cha
or by-laws of the Company, except for such consentgaivers which have already been obtained aadnaiull force and effect.

(n) All of the outstanding shares of coomstock of the Company have been duly authorizetvalidly issued and are fu
paid and nonassessable and none of such sharessaeee in violation of any premptive or other similar right. The Stock has bdaly
authorized and, when issued and sold pursuanigddreement, will be validly issued, fully paiddanonassessable and will not be issut
violation of any preemptive or other similar right. Except as disctbda the Registration Statement and the Prospethgse is n
outstanding option, warrant or other right callifiog the issuance of, and there is no commitmern mr arrangement to issue, any ca
stock of the Company or any security convertibl® iar exercisable or exchangeable for such capttatk, except for standard divide
reinvestment plans. The Stock conforms in all mi@teespects to all statements relating theretttaioed in the Registration Statement
the Prospectus. All stock options issued by then@any have been issued in compliance with law;thaderms and provision of such st
options were established in compliance with law.

(0) Subsequent to the respective dated ahich information is given in the RegistratiStatement and the Prospectus, e
as (x) described or referred to therein, or (y)rasematerial (as to clauses (i) and (ii) onlyk apnsistent with past practice (as to claus:
and (ii) only), and are publicly disclosed, the G@amy has not (i) issued any securities (except@addivhave been permitted pursuant tc
proviso contained in Section 3.1(k) of this Agreaiyer incurred any liability or obligation, direcr contingent, except such liabilities
obligations incurred in the ordinary course of bess including, without limitation, debt financing acquire and develop properties,
entered into any transaction not in the ordinamyrse of business or (iii) declared or paid anyadbwid or made any distribution on any sh
of its capital stock or redeemed, purchased orrailse acquired or agreed to redeem, purchase erwite acquire any shares of its cay
stock.

(p) Except as disclosed in the Regisirafstatement and Prospectus, no holder of anyigecdithe Company has the rig
which has not been waived, to have any securityeoMoy such holder included in the Registrationebtant.




(@) All necessary corporate action hasnbduly and validly taken by the Company to auteithe execution, delivery a
performance of this Agreement and the issuancesaledof the Stock by the Company. This Agreemasthbeen duly and validly authoriz
executed and delivered by the Company and coresditand will constitute the legal, valid and bindotdigation of the Company, enforcee
against the Company in accordance with its terbecept for any “blue skyfilings or Trading Market (as defined below) ligfiapplication
to be filed pursuant hereto, each approval, consemer, authorization, designation, declarationfibng by or with any regulator
administrative or other governmental body necessacpnnection with the execution and delivery bg Company of this Agreement and
consummation of the transactions contemplated lgeaat the issuance and sale of the Stock by thep@oynhas been obtained or made
is in full force and effect. The Company will usemmercially reasonable efforts to cause the Stodbe listed for trading on the Trad
Market. For purposes of this Agreement, the “Tmgdilarket”is the national securities exchange or market oiclwtihe common stock of t
Company trades or is admitted for trading.

(9] The Company has not incurred anyilitgbfor a fee, commission or other compensationazcount of the employment
engagement of a broker or finder in connection withas a result of, the transactions contemplbaiethis Agreement other than the f
payable to the Sales Manager contemplated by thiseinent.

(s) The Company is conducting its businescompliance with all applicable laws, rules aadulations of the jurisdictions
which it is conducting business, except where #ilerfe to be so in compliance would not have a Malté\dverse Effect.

® No transaction has occurred betwaeamong the Company and any of its officers oeatrs or any affiliate or affiliat
of any such officer or director that is requirecdb®described in and is not described in the Regigh Statement and the Prospectus.

(u) The Company has not, nor will it,etitly or indirectly, (i) taken any action designedor which might reasonably
expected to cause or result in, or which has cetl or which might reasonably be expected to titois, the stabilization or manipulation
the price of any security of the Company to faaitthe sale or resale of any of the Stock oséill, bid for, or purchase the Stock to be is:
and sold pursuant to this Agreement, or pay angmyecompensation for soliciting purchases of trestther than the Sales Manager.

(v) The Company has filed all federahtst local and foreign tax returns that are reguicebe filed through the date her
(and will file all such tax returns when and asuiegd to be filed after the date hereof), or haeireed extensions thereof, and has pai
taxes shown on such returns to be due on or poidheé date hereof (and will pay all taxes shownsoaoh returns to be due after the
hereof) and all assessments received by it toxtenethat the same are material and have becomextept where the failure to file suc
return or pay such amount would not have a Matérilerse Effect.




(w) The Company owns or has valid, bigdémd enforceable licenses and otherwise havestfa fight to use the patents .
patent applications, inventions, copyrights, trael service marks, trade and service mark redgmtsgt trade names, service nar
technology, licenses and kndwew (including without limitation trade secrets awttier unpatented and/or unpatentable proprietghis bu
excluding generally commercially available “off thlkelf” software programs licensed pursuant tonktwirap or “click and accepticenses
necessary to conduct the business of the Compatheimanner described in the Registration Statermethtthe Prospectus (collectively,
“Company Intellectual Property”gxcept for any Company Intellectual Property theesige of which, individually or in the aggregateud
not have a Material Adverse Effect. Except as idlesd in the Prospectus, the Company Intellectwapérty is free and clear of any plec
lien, security interest, encumbrance, claim or tdpe interest, whether imposed by agreement, achtunderstanding, law, equity
otherwise, except for (i) liens for taxes not yaed(ii) mechanics liens and similar liens for Igbuaterials or supplies incurred in the ordir
course of business for amounts that are not dedimgand (iii) any liens that individually or in tteggregate are not material @€ermitte
Liens”) or where any failure to have such adequate licensether rights of use to such intellectual préyaeindividually or in the aggrega
would not reasonably be expected to have, indivigwa in the aggregate, a Material Adverse EffeEhe Company is not obligated to pe
royalty, grant a license or provide other consitierato any third party in connection with the Caany Intellectual Property other thar
disclosed in the Registration Statement and theg&mus. Except as disclosed in the Registratiate®ent and the Prospectus or as w
not have a Material Adverse Effect, (i) the Comphag not received any notice of infringement orflcirby others challenging the validi
enforceability or scope of any Company IntellectBedperty or otherwise asserting rights of otheith wespect to any Company Intellect
Property, and the Company is unaware of any fabishwwould form a reasonable basis for any sucimgléi) the conduct of the business
the Company in the manner described in the Retjmtr&tatement and the Prospectus does not artde thnowledge of the Company, v
not, infringe, interfere or conflict with any valiglsued patent claim or other intellectual propeidit of any third party and (iii) no third par
including without limitation any academic or goverental organization, possesses or could obtainsrighthe Company Intellectual Prop¢
which, if exercised, could enable such party toedtgy products competitive to those of the Compdaycept as disclosed in the Registra
Statement and the Prospectus, the Company haseneived any notice or has any knowledge of (i) aoyential infringement ¢
misappropriation by others of the Company IntellatProperty or (ii) any intellectual property dhers that potentially conflicts or interfe
with the Company Intellectual Property, that mighasonably be expected to have, individually othie aggregate, a Material Adve
Effect. To the Compang’ knowledge, no claim of any patent or patent apfibn (assuming the claims of patent applicatizssie a
currently pending) included in the Company Intellet Property is unenforceable or invalid, exceptduch unenforceability or invalidity tt
would not reasonably be expected to result, indizily or in the aggregate, in a Material AdverséeBf Each former and current |
employee and key independent contractor of the Gomas signed and delivered one or more writterracts with the Company pursu
to which such employee or independent contractsigas to the Company all of his, her or its rigintsand to any inventions, discover
improvements, works of authorship, kndvew or information made, conceived, reduced to tiracauthored or discovered in the cours
employment by or performance of services for then@any and any and all patent rights, copyrightglémark and other intellectual propr
rights therein or thereto.




x) Except as described in the Regigmabtatement and the Prospectus, the Company gsessall certificates, authorizatir
and permits issued by the appropriate federale statforeign regulatory authorities necessary todoet their respective businesse:
currently conducted, including without limitatiofl auch certificates, authorizations and permitpuieed by the United States Food and [
Administration (the “FDA”) or any other federal, state or foreign agenciedadties engaged in the regulation of pharmaceutiot
biohazardous materials, except where the failureotpossess such certificates, authorizations amits, individually or in the aggrege
would not result in a Material Adverse Effect. Egt as described in the Registration StatementtlamdProspectus, the Company has
received any notice of proceedings relating to rineocation or modification of any such certificatajthorization or permit, nor is t
Company aware of any facts which would form a reabte basis for any such revocation or modificatihich, individually or in th
aggregate, if the subject of an unfavorable degjsigling or finding, would have a Material Advers#ect.

(y) Except to the extent disclosed in Registration Statement and the Prospectus, thep@aynhas not received any writ
notices or statements from the FDA, the Europeadiditees Agency (the “EMEA”pr any other governmental agency, and otherwisent
knowledge or reason to believe, that (i) any neuwgdapplication or marketing authorization applicatfor Tcelna may or will be rejected
determined to be noapprovable; (i) a delay in time for review and&pproval of a marketing authorization applicatiommarketing approv.
application in any jurisdiction for Tcelna is or ynée required, requested or being implemented) &iiy license, approval, permit
authorization to conduct any clinical trial of oarket any product or potential product of the Comyplaas been, will be or may be suspen
revoked, modified or limited, except in the casdsclauses (i), (ii) and (ii) where such rejectioreterminations, delays, reque
suspensions, revocations, modifications or limitagi might not reasonably be expected to have, ithaidly or in the aggregate, a Mate
Adverse Effect.

(2 Except to the extent disclosed ie fRegistration Statement and the Prospectus, toCtirapanys knowledge, tr
preclinical and clinical testing, application forarketing approval of, manufacture, distributionpmpotion and sale of the products
potential products of the Company is in complianineall material respects, with all laws, rules aedulations applicable to such activit
including without limitation applicable good labtwey practices, good clinical practices and goodhuafiacturing practices, except for si
non-compliance as would not, individually or in the eggpte, have a Material Adverse Effect. The dpsoris of the results of such tests
trials contained in the Registration Statement #nedProspectus are accurate in all material resp&btcept to the extent disclosed in
Registration Statement and the Prospectus, the @wmyripas not received notice of adverse finding nimar letter or clinical hold notice fra
the FDA or any other U.S. or ndh-S. government agency, or any untitled lettertbeocorrespondence or notice from the FDA or dimg!
governmental authority or agency or any institutioor ethical review board alleging or assertinghaampliance with any law, rule
regulation applicable in any jurisdiction, exceptices, letters, and correspondences andUh@-counterparts thereof alleging or asse
such noncompliance as would not, individually ortle aggregate, have a Material Adverse Effect.epik¢o the extent disclosed in
Registration Statement and the Prospectus, the @oyripas not, either voluntarily or involuntarilpjtiated, conducted or issued, or cause
be initiated, conducted or issued, any recalldfiebrrection, market withdrawal or replacementesatlert, warning, “dear doctotétter
investigator notice, or other notice or action tiegto an alleged or potential lack of safety fitcacy of any product or potential product
the Company, any alleged product defect of any ycbdr potential product of the Company, or anylation of any material applicable lg
rule, regulation or any clinical trial or marketitigense, approval, permit or authorization for @ngduct or potential product of the Compz
and the Company is not aware of any facts or in&tion that would cause it to initiate any such c®tbr action and has no knowledg:
reason to believe that the FDA, the EMEA or anyeoifovernmental agency or authority or any insttal or ethical review board or otl
non-governmental authority intends to impose, neguequest or suggest such notice or action.




(aa) The Company is not, nor will it beeafthe consummation of the transactions conteregldiy this Agreement,
“investment company” within the meaning of the Istreent Company Act of 1940, as amended.

(bb) The Company’systems of internal accounting controls takem aghole are sufficient to meet the broad objectiot
internal accounting control insofar as those objestpertain to the prevention or detection of ey irregularities in amounts that woulc
material in relation to the Company’s financialtstaents; and, to the best of the Compariknowledge, neither the Company nor
employee or agent thereof has made any paymeninosfof the Company or received or retained angguand no funds of the Compi
have been set aside to be used for any paymesacim case in violation of any law, rule or regolati

(cc) The Company is not involved in anpda dispute and, to the knowledge of the Compamysuch dispute has be
threatened, except for such disputes as would ane b Material Adverse Effect on the Company, djest the Company or its shareholc
to any material liability or disability.

(dd) Except as disclosed in the Regisimtbtatement or the Prospectus, (i) there has heestorage, disposal, generat
manufacture, refinement, transportation, handlingreatment of toxic wastes, hazardous wastes zardaus substances by the Compan
to the knowledge of the Company, any of their pcedsors in interest) at, upon or from any of theperty now or previously owned or lea
by the Company in violation of any applicable laavdinance, rule, regulation, order, judgment, dease permit or which would requ
remedial action under any applicable law, ordinamake, regulation, order, judgment, decree or gerexcept for any violation or remed
action which would not have a Material Adverse Efffdii) there has been no material spill, disclearigak, emission, injection, esce
dumping or release of any kind onto such propertynto the environment surrounding such propertyany toxic wastes, solid wast
hazardous wastes or hazardous substances duectuged by the Company, except for any such spglthdrge, leak emission, injecti
escape, dumping or release which would not haveatefihl Adverse Effect; and (iii) the terms “hazaud wastes,” “toxic wastesinc
“hazardous substanceshall have the meanings specified in any applichiual, state, federal and foreign laws or regalaiwith respect
environmental protection.

(ee) Except as described in the Prospgetiese are no outstanding loans, advances (exumphal advances for busin
expenses in the ordinary course of business) oragtees or indebtedness by the Company to or b#nefit of any of the officers
directors of the Company or any of the membersgfat them.

() There is and has been no failurdgtanpart of the Company or any of the Comparditectors or officers, in their capaci
as such, to comply with any provision of the Sadsddbxley Act of 2002 and the rules and regulationsmriyated in connection therew
(the “ Sarbanes-Oxley Act "), including without limitation Section 402 relatéo loans and Sections 302 and 906 related tdications.




Any certificate signed by an officer of the Compamgd delivered to the Sales Manager or to couinseht Sales Manager shall be deem
be a representation and warranty by the Compa®gles Manager as to the matters set forth therein.

ARTICLE Il
SALE AND DELIVERY OF SECURITIES
2.1 Sale and Delivery of Securities.

(@) On the basis of the representatisrsranties and agreements herein contained, by¢cuio the terms and conditic
herein set forth, the Company agrees to issue elhthsough the Sales Manager, as agent, and tles S&anager agrees to sell, as ager
the Company, on a best efforts basis, up to thatben of shares of Stock as may be directed by tmapany during the term of tt
Agreement, on the terms set forth herein. ThelStatt be sold from time to time as described ie tRegistration Statement and Prospe
in amounts, and subject to price limitations, asated by the Company and as agreed to by the Sklrager. The Sales Manager may
the Stock by any method permitted by law deemdzktan “at the marketiffering as defined in Rule 415 of the Act. ThdeSananager wi
sell the Stock into the existing trading marketheg prevailing market price at the time of sal@idinary brokerage transactions. Such ¢
will be open to all market participants and theeSallanager will make the Stock available in the esamay it makes available any ot
securities that it is requested to sell by any ehalder of any issuer. The parties acknowledgeaamee that in effecting the “at the market”
transactions under this Agreement, the Sales Manaijlemake the sales on an agency basis and ket davnership of the shares solc
otherwise act on a principal basis.

(b) The Company or the Sales Manager mgpgn notice to the other party hereto in writingcluding by ema
correspondence) or by telephone (if confirmed pritynipy facsimile or email), at any time and froomé to time suspend the offering
Stock; _provided however, that such suspension shall not affect or imgar ppartiesrespective obligations with respect to the Stodk
hereunder prior to the giving of such notice.

(c) The compensation to the Sales Manfigesales of Stock shall be at a fixed commissaie of 3% of the gross sales p
per share for the Stock sold under this Agreem&he remaining proceeds, after further deductionafoy transaction fees imposed by
governmental or self-regulatory organization inpexs to such sale shall constitute the net proctettee Company for such Stock (thisét
Proceeds”).

(d) Each time that the Company wishessoé and sell the Stock hereunder it will notifg Sales Manager by email no
(or other method mutually agreed to in writing he fparties) (a “Trading Instructiontpntaining the parameters in accordance with wh
desires the Stock to be sold, which shall at ammimn include the number/amount of shares of Stodletssued, the time period during wt
sales are requested to be made, any limitatiorhemtmber/amount of shares of Stock that may b isoany one trading day and :
minimum price below which sales may not be mades Tmpany shall open and maintain a trading accfibat“Trading Account™at ¢
clearing agent designated by the Sales Manageuctiitdte the transactions contemplated by thisekgrent. The Sales Manager shall prc
a written report (which may be by facsimile or &lenic mail) to the Company following the closetadding on each day in which Stocl
sold under this Agreement setting forth the numitifeshares of Stock sold on such day, the aggregatss sales proceeds and the
Proceeds to the Company, and the compensation leaggtthe Company to the Sales Manager with resjpesuch sales. The Comp:i
shall, with respect to each sale of Stock, effetivdry of the applicable number of shares of Stckhe Trading Account, on or before
third business day (or such other day as is ingystactice for regular-way trading) following eashle of the Stock (each, &éttlemer
Date”). The Net Proceeds from the sale of the Stock slabiailable in the Trading Account following thetksnent of the sale on t
Settlement Date. The Sales Managampensation shall be withheld from the salesg@ds on each Settlement Date and shall be p
the Sales Manager.
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(e) At each Settlement Date, the Comprall be deemed to have affirmed each representatiarranty, covenant and ot
agreement contained in this Agreement. Any ohligadf the Sales Manager under this Agreement $leadlubject to the continuing accur
of the representations and warranties of the Compenein, to the performance by the Company obhliBgations hereunder and to
continuing satisfaction of the additional condismspecified in Article IV herein.

0] If the Company shall default on dtsligation to deliver Stock on any Settlement D#te, Company shall (i) hold the Se¢
Manager harmless against any loss, claim or damasi@g from or as a result of such default by @mnpany and (ii) pay the Sales Manz
any commission to which it would otherwise be éaditabsent such default. If the Sales Managet deédult on its obligation to deliver t
Net Proceeds on any Settlement Date for the Stetikested by the Company, the Sales Manager shglthpg Company interest based on
effective overnight federal funds rate.

(9) Under no circumstances shall the nem#nd aggregate amount of the Stock sold by thes3danager pursuant to t
Agreement exceed the number of shares indicatdtifirading Instructions.

(h) The Sales Manager acknowledges anekeaghat the Sales Manager shall conduct anyo$dtee Stock, and any rela
activities in respect thereof, in compliance witbgRlation M under the Exchange Act.

ARTICLE 1l
COVENANTS OF THE COMPANY
3.1 The Company covenants and agreesthétisales Manager that:

€)) As promptly as practicable after ttage of this Agreement, the Company will file a giepnent to the Prospectus ur
Rule 424(b) of the Act naming the Sales Managemasnderwriter, to permit sales of the Stock urtderAct.
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(b) During the period in which the Saléanager has been requested to offer and sell StieekCompany will notify the Sal
Manager promptly of the time when any subsequergna@ment to the Registration Statement has becofeetigé or any subseque
supplement to the Prospectus has been filed armhyfrequest by the Commission for any amendmemstupplement to the Registrat
Statement or the Prospectus or for additional médiron. The Company will prepare and file with themmission, promptly upon the Sz
Manager's reasonable request, any amendments ptesugnts to the Registration Statement or Prospetttat, in the Sales Manager’
reasonable opinion, may be necessary or advisalaierinection with the sale of the Stock pursuarhi®Agreement. The Company will |
file any amendment or supplement to the Registeimtement or Prospectus (other than a suppleiméimé Prospectus that (i) relates sc
to the issuance of securities other than the Stdckhe Company pursuant to this Agreement andddgs not materially change
information about the Company or its business, atans, properties or financial condition disclosedthe Registration Statement
Prospectus previously thereto (an “Excluded Supel@i)) unless a copy thereof has been submitted to thes Sdhnager at least three
business days before the filing and the Sales Mamlags not reasonably objected thereto; and itrwilify the Sales Manager at the time
filing thereof of any document that, upon filing,deemed to be incorporated by reference in thésRatipn Statement or Prospectus (ur
such document is available on the SEEDGAR database, in which case no notificatiorll df&required). The Company will cause ¢
amendment to the Registration Statement or suppietoghe Prospectus, and each filing or reporbiporated therein, to be prepared in f
and substance as required by the Act, the RuleRagdlations, the Exchange Act and the rules agdlagons thereunder, and to be tir
filed with the Commission. Any press releasesimilar publicity by the Company related to thisefhg that is not covered by the prece!
provisions of this Section 3(b) must be reasonableptable to the Sales Manager.

(c) The Company will advise the Sales ®tmr, promptly after it shall receive notice oradbtknowledge thereof, of t
issuance by the Commission of any stop order sukipgrnhe effectiveness of the Registration Statemadrthe suspension of the qualificat
of the Stock for offering or sale in any jurisdani or of the initiation or threatening of any peeding for any such purpose; and it
promptly use its commercially reasonable effortptevent the issuance of any stop order or to oktaiwithdrawal if such a stop ort
should be issued.

(d) Within the time during which a prospes relating to the Stock is required to be deéideunder the Act, the Company \
comply with all requirements imposed upon it by #et and by the Rules and Regulations, as from tortéme in force, so far as necessal
permit the continuance of sales of or dealinghien$tock as contemplated by the provisions henedftlae Prospectus. If during such pe
any event occurs as a result of which the Prospeatithen amended or supplemented, would includmtriue statement of a material fac
omit to state a material fact necessary to makesthements therein, in the light of the circumséanthen existing, not misleading, c
during such period it is necessary to amend orlsupgnt the Registration Statement or Prospectasrply with the Act, the Company w
promptly notify the Sales Manager to suspend tHeriofy of Stock during such period and the Compuwily amend or supplement t
Registration Statement or Prospectus (at the erpehthe Company) so as to correct such statenremingsion or effect such compliai
and will use commercially reasonable efforts toéhany amendment or supplement to the Registratiater8ent or Prospectus decle
effective as soon as possible, unless the Compasiydasonable business reasons to defer publioglise of the relevant information.
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(e) The Company will use commercially seable efforts to qualify the Stock for sale untter securities laws of su
jurisdictions as the Sales Manager designates itingrand to continue such qualifications in effsct long as required for the sale of
Stock, except that the Company shall not be reduireonnection therewith to qualify as a foreigmporation or to execute a general con
to service of process in any jurisdiction.

® The Company will furnish to the Salbknager and its legal counsel (at the expensén@fGompany) copies of t
Registration Statement and the Prospectus durgéhiod in which a prospectus relating to the ISisaequired to be delivered under
Act, in each case as soon as available and in guahtities as the Sales Manager may from timente tieasonably request. The Comg
will take such action as to enable the conditietsath in Rule 153(b) to be satisfied at all teribat the Sales Manager is selling Stock.

(9) The Company will make generally aablé to its security holders as soon as practicdiiein any event not later than
months after the end of the Company’s current figoarter, an earnings statement (which need natuokted) covering a 1&wonth perio
that satisfies the provisions of Section 11(a)hefAct and Rule 158 of the Rules and Regulations.

(h) The Company, whether or not the taatisns contemplated hereunder are consumnaatéois Agreement is terminat
will pay all of its expenses incident to the peni@nce of its obligations hereunder (including, it limited to, any transaction fees impc
by any governmental or salggulatory organization with respect to transactioantemplated by this Agreement and any blue skg)fan

will pay the expenses of printing all documentsitieg to the offering. The Company will reimbutke Sales Manager for its reasonable out-

of-pocket costs and expenses incurred in connectith &rntering into this Agreement, including, withdirhitation, reasonable trav
reproduction, printing and similar expenses, ih#iad ongoing due diligence, and reasonable fedglmtursements of its legal counsel, u
an aggregate amount of $20,000. In addition, withioniting the foregoing, the Company will pay, @mimburse the Sales Manager for,
filing fees incurred by the Sales Manager in cotinaawith filings (if any) required to be made thetSales Manager with FINRA.

0] The Company will use commercially seaable efforts to maintain the quotation of thec&ton the Trading Market and
file with the Trading Market all documents and ne# required by the Trading Market of companiegatieoms for which are reported by
Trading Market.

) The Company will apply the Net Prodedrom the sale of the Stock as set forth in tfusectus.
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(k) The Company will not, directly or inectly, offer or sell any shares of common stoothér than the Stock) or securi
convertible into or exchangeable for, or any rigisturchase or acquire, common stock, during #rég from the date of this Agreem
through the final Settlement Date for the sale toick hereunder without (i) giving the Sales Manaateleast eight hours prior written not
specifying the nature of the proposed sale andl#te of such proposed sale and (ii) suspendingityctinder this program for such perioc
time as may reasonably be determined by agreenighedCompany and the Sales Manager; providbdwever, that no such notice a
suspension shall be required in connection withG@benpanys issuance or sale of (i) shares of common stockuamt to any employee
director stock option or benefits plan, stock ovehgr plan, dividend reinvestment plan describethi& Prospectus, as such plans ma
amended from time to time, (i) common stock, opsi@nd equityzased awards issued pursuant to the exceptionicedtan NASDAQ Rul
5635(c)(3) and (iii) common stock issuable uponwassion of securities or the exercise of warrantgjons or other rights in effect
outstanding on the date hereof. Notwithstandirggftiiegoing, this paragraph (k) shall not applyintyperiods that the Company is neil
selling Stock through the Sales Manager nor hasested the Sales Manager to sell Stock.

()] The Company will, at any time duritlge term of this Agreement, as supplemented frone tio time, advise the Sa
Manager immediately after it shall have receiveticecor obtained knowledge thereof, of any inforimrabr fact that would materially alter
affect any opinion, certificate, letter and othecdment provided to the Sales Manager pursuanttiolé\|V below.

(m) Each time that the Registration Steget or the Prospectus shall be amended or supptethéother than an Excluc
Supplement) and on the dates specified in Sectibff)below, the Company shall (unless the Compamnyot then selling Stock through
Sales Manager and has not requested the Sales Btaragell Stock) furnish or cause to be furniskedhe Sales Manager forthwitt
certificate, in form and substance satisfactorthto Sales Manager, to the effect that the statesyamitained in the certificates referred t
Section 4.1(f) below that were last furnished t® $ales Manager are true and correct at the tirsaahf amendment, supplement, filing, as
case may be, as though made at and as of sucliexoept that such statements shall be deemedaie ttel the Registration Statement anc
Prospectus as amended and supplemented to sughotinie lieu of such certificates, certificatestbé same tenor as the certificates refe
to in said Section 4.1(f) below, modified as neaeg$o relate to the Registration Statement andPtlospectus as amended and supplem
to the time of delivery of such certificate.

(n) Each time that a pasffective amendment to the Registration Statemerdeiclared effective or the Company files
Annual Report on Form 1B; and at such other times as may be reasonabliested by the Sales Manager, the Company shabdgsiith
Company is not then selling Stock through the Sklasager and has not requested the Sales Managell t8tock) furnish or cause to
furnished forthwith to the Sales Manager and tddtgl counsel, a written opinion of Pillsbury Windp Shaw Pittman LLP Compan
Counsel”),or other counsel reasonably satisfactory to thesSManager, dated the date of effectiveness of anendment or the date
filing with the Commission of such document, as thse may be, in form and substance satisfactattyet@ales Manager, of the same t
as the opinion referred to in Section 4.1(d) belbwt modified as necessary to relate to the Registr Statement and the ProspectL
amended and supplemented to the time of delivesudh opinion. In addition, at each such time,Goenpany shall cause to be forwarde
the Sales Manager such opinions of special couaghe Company as may be reasonably requestecelfyaies Manager.
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(0) Each time that a pasffective amendment to the Registration Statensedéclared effective or the Company files a An
Report on Form 1@, and at such other times as may be reasonablested by the Sales Manager, the Company shaéqsithe Compal
is not then selling Stock through the Sales Managerhas not requested the Sales Manager to sek)Stause MaloneBailey LLP, or otl
independent accountants then retained by the Companthwith to furnish to the Sales Manager adetdated the date of effectivenes
such amendment, or the date of filing of such seipeint or other document with the Commission, ag#se may be, in form and subste
satisfactory to the Sales Manager, of the same @sithe letter referred to in Section 4.1(e) bebaw modified to relate to the Registral
Statement and the Prospectus, as amended andregppdel to the date of such letter.

(p) The Company represents and agreesuhkess it obtains the prior consent of the SMesager, and the Sales Mane
represents and agrees that, unless it obtaingittrecpnsent of the Company, it has not made aridnt make any offer relating to the St
that would constitute an Issuer Free Writing Profyme or that would otherwise constitute a “freéing prospectusas defined in Rule 4C
required to be filed with the Commission. Any stieke writing prospectus consented to by the Corppand the Sales Manager is hereini
referred to as a “Permitted Free Writing Prospettdfie Company represents that it has treated aneésdgnat it will treat each Permiti
Free Writing Prospectus as an “issuer free wripngspectus,” as defined in Rule 433 (“Rule 433id has complied and will comply w
the requirements of Rules 164 and 433, as appécabhny Permitted Free Writing Prospectus, indgdimely Commission filings whe
required, legending and record keeping.

For the purposes of this Section, “Issuer Free id¢yiProspectus” means any “issuer free writing peasus,”as defined in Ru
433 under the Act, relating to the Stock in therfdiled or required to be filed with the Commissior, if not required to be filed, in the fo
retained in the Company’s records pursuant to R8B{Q).

ARTICLE IV
CONDITIONS OF THE SALES MANAGER'’S OBLIGATIONS

4.1 The obligations of the Sales Mandgegell the Stock as provided in this Agreementldfesubject to the accuracy, a:
the date hereof, and as of each Settlement Dateropfated under this Agreement, of the represamtatand warranties of the Compan
this Agreement, to the performance by the Compdiitg obligations in this Agreement and to the daling additional conditions:

€)) The Registration Statement shall haeen declared effective. No stop order suspendireg effectiveness of t
Registration Statement shall have been issued angraceeding for that purpose shall have beentinst or, to the knowledge of 1
Company or the Sales Manager, threatened by then@ssion, and any request of the Commission fortamdil information (to be include
in the Registration Statement or the Prospectusotberwise) shall have been complied with to theeSaManages reasonab
satisfaction. The supplement to the Prospectuteaguiated by Section 3.1(a) above shall have higeh f

15




(b) The Sales Manager shall not havesmdvihe Company that the disclosures in the Ragjmtr Statement or the Prospe:
are not reasonably acceptable to the Sales Manager.

(c) Except as contemplated in the Prasgecsubsequent to the respective dates as of whfohmation is given in tr
Registration Statement and the Prospectus, thalersit have been any material adverse changeeirdpital stock of the Company, or .
material adverse change, or any development thatrezsonably be expected to cause a material adekesige, in the condition (financia
other), business, prospects, net worth or resilisperations of the Company, or any adverse chamgee rating assigned to any d
securities of the Company, if any.

(d) The Sales Manager shall have receatetie date of the first sale of Stock hereunttes {Commencement Datednd a
every other date specified in Section 3.1(n) abop@&ions of Company Counsel and special couns¢ééddas of the Commencement Date
dated as of such other date, in form and subst@as®nably acceptable to the Sales Manager.

(e At the Commencement Date and at stioér dates specified in Section 3.1(0) aboveSthles Manager shall have recei
a “comfort letter"from MaloneBailey LLP, independent public accoutddior the Company, or other independent accousitidnan retaine
by the Company, dated the date of delivery theliedfirm and substance satisfactory to the Salesdder.

® The Sales Manager shall have receivedh the Company a certificate, or certificategned by (i) the Chief Financi
Officer and (ii) the President and Chief Execut#icer or any Vice President of the Company, daasdf the Commencement Date
(unless the Company is not then selling Stock thindihe Sales Manager and has not requested the iafeager to sell Stock) dated as ol
first business day of each calendar month thereédtech, a “Certificate Date”Jp the effect that, to the best of their knowledgsed upc
reasonable investigation:

0] The representations and warrantiethefCompany in this Agreement are true and coreectf made at and as
the Commencement Date or the Certificate DateHascase may be), and the Company has compliedallithe agreements a
satisfied all the conditions on its part to be perfed or satisfied at or prior to the Commencenizate and each such Certific
Date (as the case may be);

(i) No stop order suspending the effestigss of the Registration Statement has been issnédho proceeding for tt
purpose has been instituted or, to the knowledgicih officer after due inquiry, is threatenedttey Commission;

(iii) Since the date of this Agreement thkas occurred no event required to be set fortmiamendment or supplem
to the Registration Statement or Prospectus trehbabeen so set forth and there has been no @mtusquired to be filed under-
Exchange Act and the rules and regulations themutichit upon such filing would be deemed to berpomted by reference in 1
Prospectus that has not been so filed; and
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(iv) Since the date of this Agreemengréhhas not been any material adverse change iasthets or propertit
business, prospects, results of operations, oritondfinancial or otherwise) of the Company, whibhas not been described in
amendment or supplement to the Registration StatearéProspectus (directly or by incorporation).

(9) At the Commencement Date and on &sttlement Date, the Company shall have furnisbetheé Sales Manager st
appropriate further information, officers’ certéiies and similar documents as the Sales Managereaagnably request.

(h) At the Commencement Date and on &zettiement Date, the Company shall have listedgtmtation the Stock on t
Trading Market.

All such opinions, certificates, letters and otlecuments will be in compliance with the provisidreseof only if they are satisfactory in fc
and substance to the Sales Manager. The Compdinfurmish the Sales Manager with such conformepgie® of such opinions, certificat
letters and other documents, as the Sales Manhgkraasonably request.

ARTICLE V
INDEMNIFICATION AND CONTRIBUTION

5.1 The Company agrees to indemnify asid harmless the Sales Manager, each directocesffemployee, partner and a¢
of the Sales Manager and each person, if any, Whoitrols the Sales Manager within the meanin§ection 15 of the Act or Section 2(
the Exchange Act or (ii) is controlled by or is endommon control with the Sales Manager (colletyivthe “Sales Manager Indemnitegs”
as follows:

€)) against any and all loss, liabilitigim, damage and expense whatsoever, as incuanisthg out of any untrue statemen
alleged untrue statement of a material fact corthim the Registration Statement (or any amendrieneto), or the omission or alleg
omission therefrom of a material fact required ¢oskated therein or necessary to make the staterttesrein not misleading or arising ou
any untrue statement or alleged untrue statemerd ofaterial fact contained in any preliminary pextps or the Prospectus (or
amendment or supplement thereto) or the omissiaileged omission therefrom of a material fact seaey in order to make the statem
therein, in the light of the circumstances undeicWithey were made, not misleading;

(b) against any and all loss, liabilicaim, damage and expense whatsoever, as incuor¢te extent of the aggregate ama
paid in settlement of any litigation, or any inugation or proceeding by any governmental agenclgaaty, commenced or threatened, ¢
any claim whatsoever based upon any such untrtenstat or omission, or any such alleged untruestant or omission, if such settlerr
is effected with the written consent of the Compamd

(c) against any and all expense whatspeag incurred (including, subject to Section 56dolv, the reasonable fees |
disbursements of legal counsel chosen by the Sdksager), reasonably incurred in investigating,ppring or defending against ¢
litigation, or any investigation or proceeding hyyagovernmental agency or body, commenced or thneat or any claim whatsoever be
upon any such untrue statement or omission, orsanf alleged untrue statement or omission, to ttenethat any such expense is not
under (i) or (ii) above; provided, however, thastindemnity agreement shall not apply to any ldabijlity, claim, damage or expense to
extent arising out of any untrue statement or oimissr alleged untrue statement or omission madeliance upon and in conformity w
written information furnished to the Company by tBales Manager expressly for use in the Registrafitatement (or any amendmr
thereto) or any preliminary prospectus or the Peosgs (or any amendment or supplement thereto).
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5.2 The Sales Manager agrees to indenamifiyhold harmless the Company and its directatseaich officer of the Compa
who signed the Registration Statement, and eacdopeif any, who controls the Company within theamiag of Section 15 of the Act
Section 20 of the Exchange Act against any antbsd], liability, claim, damage and expense desdriheghe indemnity contained in Sect
5.1 above, as incurred, but only with respect ttruen statements or omissions, or alleged untrugrants or omissions, made in
Registration Statement (or any amendments theatagny preliminary prospectus or the Prospectusayr amendment or supplem
thereto) in reliance upon and in conformity withitten information furnished to the Company by theeS Manager expressly for use in
Registration Statement (or any amendment theraetaguoh preliminary prospectus or the Prospectusatyr amendment or supplem
thereto). The total liability of the Sales Managerder this Section 5.2 shall not exceed the agdeegommissions received by the S
Manager in respect of the Stock sold by the Salasdger that is the subject of the dispute.

5.3 Any indemnified party that proposesssert the right to be indemnified under thischetV will, promptly after receipt «
notice of commencement of any action against saety pn respect of which a claim is to be made agfaén indemnifying party or part
under this Article V, notify each such indemnifyipgrty of the commencement of such action, enojpaicopy of all papers served, but
omission so to notify such indemnifying party wilbt relieve the indemnifying party from any liabjlithat it might have to any indemnifi
party to the extent it is not materially prejudiczsia result thereof. If any such action is browgfainst any indemnified party and it noti
the indemnifying party of its commencement, theemadifying party will be entitled to participate and, to the extent that it elects
delivering written notice to the indemnified pagyomptly after receiving notice of the commencemeinthe action from the indemnifi
party, jointly with any other indemnifying partynsilarly notified, to assume the defense of the amgtiwith legal counsel reasona
satisfactory to the indemnified party, and aftetice from the indemnifying party to the indemnifigérty of its election to assume
defense, the indemnifying party will not be liatitethe indemnified party for any legal or other empes except as provided below.
indemnified party will have the right to employ ds/n legal counsel in any such action, but the,feggenses and other charges of such
counsel will be at the expense of such indemnifiatty unless (1) the employment of legal counselth®y indemnified party has be
authorized in writing by the indemnifying party,) ((he indemnified party has reasonably concludexb€d on the written advice of le
counsel) that there may be legal defenses avaitahiteor other indemnified parties that are diffet from or in addition to those available
the indemnifying party, (3) a conflict or potent@nflict exists (based on the written advice gfalecounsel to the indemnified party) betw
the indemnified party and the indemnifying party {¥hich case the indemnifying party will not habe tight to direct the defense of s
action on behalf of the indemnified party) or (8% tindemnifying party has not in fact employed legaunsel to assume the defense of
action within a reasonable time after receivingiag®tof the commencement of the action, in each bicv cases the reasonable f
disbursements and other charges of legal coundklbeiat the expense of the indemnifying party arties. It is understood that
indemnifying party or parties shall not, in connectwith any proceeding or related proceedingshim $ame jurisdiction, be liable for
reasonable fees, disbursements and other chargesrefthan one separate firm admitted to practicch jurisdiction at any one time for
such indemnified party or parties. All such fedishbursements and other charges will be reimbulsgethe indemnifying party promptly
they are incurred. An indemnifying party will noe liable for any settlement of any action or claffected without its written consent (wh
consent will not be unreasonably withheld).
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5.4 In order to provide for just and éghle contribution in circumstances in which thdd@mnification provided for in tt
foregoing paragraphs of this Article V is applicabt accordance with its terms but for any reasdmeid to be unavailable from the Comg
or the Sales Manager, the Company and the Saleadéarwill contribute to the total losses, claimapilities, expenses and dama
(including any investigative, legal and other exg@nreasonably incurred in connection with, andaangunt paid in settlement of, any act
suit or proceeding or any claim asserted, but afegtucting any contribution received by the Compfyn persons other than the Si
Manager, such as persons who control the Compathirnihe meaning of the Act, officers of the Compawvho signed the Registrati
Statement and directors of the Company, who alsp bealiable for contribution) to which the Compaagd the Sales Manager may
subject in such proportion as shall be appropriateeflect the relative benefits received by thempany on the one hand and the €
Manager on the other. The relative benefits reakily the Company on the one hand and the Salesddaron the other hand shall
deemed to be in the same proportion as the totglneeeeds from the offering (before deducting esgs) received by the Company bei
the total compensation (before deducting expensegived by the Sales Manager from the sale ofkStocbehalf of the Company. If, |
only if, the allocation provided by the foregoingngence is not permitted by applicable law, thecaltion of contribution shall be made
such proportion as is appropriate to reflect ndy dine relative benefits referred to in the foregpsentence but also the relative fault of
Company, on the one hand, and the Sales Managéneasther, with respect to the statements or darisshich resulted in such loss, cla
liability, expense or damage, or action in respihetreof, as well as any other relevant equitablesicerations with respect to si
offering. Such relative fault shall be determifgdreference to whether the untrue or alleged ergtatement of a material fact or omissia
alleged omission to state a material fact relatgaformation supplied by the Company or the SMeasager, the intent of the parties and 1
relative knowledge, access to information and oty to correct or prevent such statement or siois The Company and the Si
Manager agree that it would not be just and eglgtdlrontributions pursuant to this Section 5.4revep be determined by pro rata alloca
or by any other method of allocation, which does taie into account, the equitable considerati@ifsrred to herein. The amount paic
payable by an indemnified party as a result ofltiss, claim, liability, expense or damage, or actiorespect thereof, referred to above in
Section 5.4 shall be deemed to include, for th@@ss of this Section 5.4, any legal or other expemsasonably incurred by such indemn
party in connection with investigating or defendangy such action or claim. Notwithstanding theefming provisions of this Section 5.4,
Sales Manager shall not be required to contribnteanount in excess of the amount by which the egape commissions received by
Sales Manager exceeds the amount of any damageth¢h&ales Manager has otherwise been requir@aytdy reason of such untrue
alleged untrue statement or omission or allegedssiom and no person found guilty of fraudulent epsesentation (within the meaning
Section 11(f) of the Act) will be entitled to coibtion from any person who was not guilty of suchudulent misrepresentation. |
purposes of this Section 5.4, any person who cna@arty to this Agreement within the meaningred Act will have the same rights
contribution as that party, and each officer anéaor of the Company who signed the Registratitaienent will have the same right:
contribution as the Company, subject in each oaske provisions hereof. Any party entitled to idoution, promptly after receipt of noti
of commencement of any action against such partgspect of which a claim for contribution may bada under this Section 5.4, will not
any such party or parties from whom contributioryrba sought, but the omission so to notify will nelieve that party or parties from wh
contribution may be sought from any other obligatibor they may have under this Section 5.4. Iddypwill be liable for contribution wit
respect to any action or claim settled withoututiiten consent (which consent will not be unreadiy withheld).
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55 The indemnity and contribution praaddby this Article V shall not relieve the Compaanyd the Sales Manager from
liability the Company and the Sales Manager magmtise have (including, without limitation, anyHbifity the Company may have fol
breach of its obligations to deliver Stock on amjt®ment Date pursuant to Article 1l above).

ARTICLE VI
REPRESENTATIONS AND AGREEMENTS TO SURVIVE DELIVERY

6.1 All representations, warranties agdeaments of the Company herein or in certificatebvered pursuant hereto si
remain operative and in full force and effect reljgss of any investigation made by or on behalfthef Sales Manager or any controll
persons and shall survive delivery of and paymentife Stock.

ARTICLE VI
TERMINATION

7.1 The Company shall have the right,dding notice as hereinafter specified, to termén#tis Agreement in its sc
discretion at any time. Any such termination shallwithout liability of any party to any other paexcept that the provisions of Section 3.1
(h), Article V and Article VI above shall remain full force and effect notwithstanding such terntioa.

7.2 The Sales Manager shall have the,righ giving notice as hereinafter specified, torimate this Agreement in its si

discretion at any time. Any such termination shallwithout liability of any party to any other paexcept that the provisions of Section 3.1
(h), Article V and Article VI above shall remain full force and effect notwithstanding such terntioa.
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7.3 This Agreement shall remain in falide and effect unless terminated pursuant to &exfi.1 or 7.2 above or otherwise
mutual agreement of the parties; provided thattanyination shall in all cases be deemed to prothdé Section 3.1(h), Article V and Artic
VI above shall remain in full force and effect.

7.4 Any termination of this Agreement l§lhe effective on the date specified in such retif termination; provided that st
termination shall not be effective until the clafebusiness on the date of receipt of such noticthb Sales Manager or the Company, a
case may be. If such termination shall occur dudnperiod when sales of Stock are being made antdo this Agreement, any sales
Stock made prior to the termination of this Agreatrghall settle in accordance with the provisiohthis Agreement.

ARTICLE VI
NOTICES

8.1 All notices or communications hereamdhall be in writing and effective only upon rgteand, if sent to the Sa
Manager shall be sent by mail, hand delivery, faisior electronic mail to the Sales Manager ah8oin Patrick Securities Corporation, 1
Broadway, 11th Floor, New York, New York 10036, damile number (212) 458555, Attention: Corporate Finan
corporatefinance@brinsonpatrick.com or if senthe Company, shall be mailed, delivered, faxed maiked to the Company at Opt
Therapeutics, Inc., 2635 Technology Forest Blvdhe Woodlands, Texas 77381, Attention: Neil K. Way facsimile number (281) 872-
8585, nwarma@opexatherapeutics.com, with a coiltsbury Winthrop Shaw Pittman LLP, 12255 El CamiReal, Suite 300, San Die
California 92130, Attention: Mike Hird, Esq., &mile number (858) 508010, mike.hird@pillsburylaw.com. Each party testAgreemer
may change such address for notices by sendirgetparties to this Agreement written notice of @ eldress for such purpose.

ARTICLE IX
MISCELLANEOUS
9.1 This Agreement shall inure to thedf#grof and be binding upon the Company and thesSklanager and their respec
successors and the controlling persons, officets directors referred to in Article V above, and other person will have any right
obligation hereunder.
9.2 Indemnification pursuant to Sectiath Hereof will not constitute the exclusive remeaailable to the Sales Mana
Indemnitees for any breach or alleged breach byGbmpany of any representation, warranty, covemanagreement contained in t

Agreement.

9.3 This Agreement constitutes the entiggeement and supersedes all other prior and ropot@aneous agreements
undertakings, both written and oral, between tintigsmhereto with regard to the subject matter diere
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9.4 THIS AGREEMENT SHALL BE GOVERNED BWND CONSTRUED IN ACCORDANCE WITH, THE INTERNA
LAWS OF THE STATE OF NEW YORK WITHOUT REGARD TO THERINCIPLES OF CONFLICTS OF LAWS.

9.5 This Agreement may be executed in dwmore counterparts, each of which shall be deleameoriginal, but all of whic
together shall constitute one and the same insimuniehe parties agree that this Agreement wiltbesidered signed when the signature
party is delivered by facsimile transmission. Stadsimile transmission shall be treated in alpezss as having the same effect as an ori

signature.
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IN WITNESS WHEREOF, the parties hereto have caukisdAgreement to be duly executed by their respectuthorized officel
as of the date hereof.

OPEXA THERAPEUTICS, INC

By: /s/ Neil K. Warme

Name: Neil K. Warm:
Title: President & Chief Executive Offic

BRINSON PATRICK SECURITIES CORPORATIO

By: /s/ Todd Wyche

Name: Todd Wych
Title: Chief Executive Office

[signature page to Sales Agreement]




SCHEDULE 1.1(f)

List of Significant Subsidiaries

None



