EDGAROnline

OPEXA THERAPEUTICS, INC.

FORM 8-K

(Current report filing)

Filed 06/30/11 for the Period Ending 06/27/11

Address

Telephone
CIK
Symbol
SIC Code
Industry
Sector
Fiscal Year

2635 TECHNOLOGY FOREST BLVD.
THE WOODLANDS, TX 77381

(281) 272-9331

0001069308

OPXA

2834 - Pharmaceutical Preparations
Biotechnology & Drugs

Healthcare

12/31

Powere 4 &y EDGAROnline

http://www.edgar-online.com
© Copyright 2015, EDGAR Online, Inc. All Rights Reserved.

Distribution and use of this document restricted under EDGAR Online, Inc. Terms of Use.


http://www.edgar-online.com

UNITED STATES
SECURITIESAND EXCHANGE COMMISSION

Washington, D.C. 20549

FORM 8-K

CURRENT REPORT

Pursuant to Section 13 or 15(d) of the
Securities Exchange Act of 1934

Date of Report (date of earliest event reported): June 27, 2011

OPEXA THERAPEUTICS, INC.
(Exact name of registrant as specified in its @rart

Texas 001-33004 76-0333165
(State or other jurisdiction of (Commission File Number) (IRS Employer Identifioat No.)
incorporation)
2635 Technology Forest Blvd., The Woodlands, Texas 77381
(Address of principal executive office (Zip Code)

Registrant’s telephone number, including area co(®81) 272-9331

N/A
(Former name or former address, if changed sirstadg@ort)

Check the appropriate box below if the Form 8-kflis intended to simultaneously satisfy the §liobligation of the registrant under any of
the following provisions:

O Written communications pursuant to Rule 425 unHerSecurities Act (17 CFR 230.4z
O Soliciting material pursuant to Rule -12 under the Exchange Act (17 CFR 240-12)
O Pre-commencement communications pursuant to Rul-2(b) under the Exchange Act (17 CFR 240-2(b))

O Pre-commencement communications pursuant to Rul-4(c) under the Exchange Act (17 CFR 240-4(c))




Item 5.02. Departure of Directorsor Certain Officers; Election of Directors; Appointment of Certain Officers;, Compensatory
Arrangements of Certain Officers.

On June 27, 2011, Opexa Therapeutics, Inc. (fBerfipany ") entered into an amended and restated employaweement (the “
Agreement ") with Jaye Thompson, Ph.D., Senior Vice Presidér€linical Development and Regulatory AffairshefAgreement amends
and restates her prior agreement dated Novemb@0D8, Pursuant to the Agreement, Dr. Thompsohb&icompensated at the rate of
$200,000 per annum and is eligible to receive amuahdiscretionary bonus of up to 20% of her badarg per 12-month period, based on the
achievement of objectives to be established byCibrapany’s Board of Directors and Chief Executivéie@f. In addition, Dr. Thompson
accrues four weeks of vacation per calendar yedregeives the Company’s standard benefits andanse coverage as generally provided
to its management.

Dr. Thompson’s employment may be terminated atteng voluntarily by her or without Cause (as dedirie the Agreement) by the
Company. In the event Dr. Thompson's employmetgrisiinated by the Company without Cause, Dr. Thewnpwill be entitled to receive a
severance payment equal to six months of her lzdagys In addition, in the event of a Change ohttd (as defined in the Agreement) and
Dr. Thompson’s employment is terminated without §aar Dr. Thompson resigns for Good Reason (asetkin the Agreement) within 12
months of such Change of Control, Dr. Thompson léllentitled to receive a severance payment equsik imonths of her base salary anc
unvested equity awards will immediately vest il &rld become exercisable pursuant to their teffime severance benefits are subject to Dr.
Thompson having been continuously employed thrahghiermination event, executing and deliveringgeaegal release and waiver of claims
in favor of the Company, not being in material loteaf the Agreement or the Company’s proprietafgrimation and inventions agreement,
and not engaging in any activity which is compegitivith the Company during the term of the Agreenugrwhile receiving the severance
benefits.

The timing of any payments to Dr. Thompson underAlreement are subject to applicable requiremaiBection 409A of the
Internal Revenue Code of 1986 and the related Tirga@egulations.

The foregoing summary of the Agreement is qualifieds entirety by reference to the Agreementopycof which is attached hereto
as Exhibit 10.1 and incorporated by reference herei

Item 9.01. Financial Statements and Exhibits.
(d) Exhibits

Exhibit No. Description

10.1 Amended and Restated Employment Agreemeatidaine 27, 2011 between Opexa Therapeutics,idclaye Thompson,
Ph.D.




SIGNATURES

Pursuant to the requirements of the Securities &xgh Act of 1934, the registrant has duly causisdréiport to be signed on its
behalf by the undersigned, thereunto duly authdrize

Dated: June 30, 201 OPEXA THERAPEUTICS, INC

By: /s/ Neil K. Warme

Neil K. Warma
President & Chief Executive Offic




EXHIBIT INDEX

Exhibit No. Description

10.1 Amended and Restated Employment Agreemeatidaine 27, 2011 between Opexa Therapeutics,idclaye Thompson,
Ph.D.



Exhibit 10.1

AMENDED AND RESTATED EMPLOYMENT AGREEMENT

This Amended and Restated Employment Agreemert {tAgreement ") is made and entered into effective as of June @¥12by
and between Opexa Therapeutics, Inc. (th@ofnpany ") and Jaye L. Thompson, Ph.D. Employee "). The Company and Employee
hereinafter collectively referred to as thBdrties .”

WITNESSETH:

A. The Company desires assurance of dinéirmued association and services of Employee dieroto retain Employesg’skills
abilities, background and knowledge, and is willbegcontinue to engage Employseservices on the terms and conditions set forttia
Agreement.

B. Employee desires to continue to bthenemploy of the Company and is willing to con#rto accept such employment
the terms and conditions set forth in this Agreetnen

C. The Parties acknowledge that thiseggrent amends and restates, and supersedesitirigsyethe employment agreem
provisions of that certain offer letter dated Nobem16, 2009 by and between the Parties (tRedr Agreement ”).

NOW, THEREFORE , for and in consideration of the employment by @wmpany, the compensation and other remunerati
and to be paid by the Company and received andetoebeived by Employee for such employment, andofber good and valual
consideration, the receipt and sufficiency of whick hereby acknowledged by Employee, it is aglgednd between the Parties heret
follows:

1. Duties and Title Employee shall continue to be employed by then@any and have the title of and shall act as S
Vice President, Clinical Development and Regulatbffairs of the Company. Employee shall have théofving responsibilities and duti
as Senior Vice President, Clinical Development Redjulatory Affairs: Employee shall report to then@panys CEO and will have su
other duties and responsibilities consistent wigh fosition as Senior Vice President, Clinical Depment and Regulatory Affairs as n
reasonably be assigned to Employee by the Comp&iG from time to time.

2. Compensation

a. Salary and BonusEmployee will be compensated at a base rat@@d 800 per year, to be paid in accordance
the Companys standard payroll practices, as they may be clibfrgen time to time. In addition, Employee will ledigible to receive ¢
annual discretionary bonus of up to twenty per¢26¢o) of Employee’s base salary perr@anth period (pro rated for any partial perio
less than 12 months), based upon a determinaticheofCEO and the Company’s Board of Directors (tleward ") of the achievement
objectives to be set from time to time by the Boafthe first measurement period for this purposié evid on approximately December
2011. It is intended that any bonus payments mendier this Agreement will not be deferred compearatithin the meaning of Secti
409A of the Internal Revenue Code of 1986, as ame((ithe “Code ”). Accordingly, any bonus amount so determined wilpb&l out durin
the first two and one-half (2 ¥2) months followirigetend of the calendar year in which the righeteive such bonus payment vests.




b. Vacation, Holidays and Sidleave. As a fulltiime employee, Employee will accrue vacation atrtte of four (4
weeks per full calendar year (pro rated for anytigplaperiod). Holidays and sick-leave will be pided in accordance with the Compagy’
standard policies and procedures.

C. Benefits. As a fulltime employee, Employee will be eligible to pagiie in and to receive benefits under :
plans and benefits as may be adopted by the CompEmy eligibility criteria and amount and extefibenefits to which Employee is entit
shall be governed by each specific benefit plarafgdicable) as it may be amended from time to time

3. AtWill Employment. Employee’s employment with the Company &-Will .” This means that Employesémploymer
with the Company is not for a specific term, and ba terminated by Employee or by the Company wttiame for any reason or no reas
with or without cause and with or without notic&ny contrary representations which may have beetienoa which may hereafter be mad
Employee are superseded by this Agreement. Thanghloyees duties, compensation, benefits and place of gg@at may change o
time and Employee may be subject to incrementaligline that does not include a termination, nofehese events change the fact
Employee is an “at will” employee. In additiongtfact that the rate of Employsesalary or other compensation is stated in urijeears o
months and that Employee’s vacation and sick leeeeue annually or monthly does not alter thevillitnature of the employment, and di
not mean and should not be interpreted to mearEimaioyee is are guaranteed employment to the Eadyoperiod of time or for any peri
time. Employee’s employment is subject to thataier Acknowledgement of A®ill Employment dated November 16, 2009 which
previously been executed and delivered to the Comnpst Employee and is incorporated herein by refegze Employee hereby reaffirms
provisions of the Acknowledgement of Wil Employment as of the date of this Agreemeihis Agreement and the Acknowledgemer
At-Will Employment constitute the full and completgreement between the Parties regarding tha-will * nature of Employee’
employment, and can only be modified by writteneggnent signed by Employee and the CEO.

4, Severance for Termination Withoatu€e. Without limiting the provisions of the foregoifaragraph 3, in the event t
Employees employment with the Company is terminated byCT.benpany without Cause (as defined below), Emplayidlebe entitled to th
continuation of Employee’s then-current base safarya period of six (6) months following such teénation; provided however, that suc
benefit is contingent upon the following: (i) Empée’s employment with the Company shall have bmmrinuous from Employeg’star
date through the occurrence of the applicable e¢gnEmployee executes and delivers a generabisd (in a customary form provided by
Company) of all claims against the Company or pessaffiliated with the Company within forfi#e (45) days following the date
termination, or such shorter period as the Compaay require (with any potential revocation peribdsing expired); (iii) Employee is not
material breach of any of the provisions of thiségment or that certain Proprietary Information &mdentions Agreement dated Noverr
16, 2009 which Employee previously executed and/eleld to the Company; and (iv) such terminationas by reason of Employezteat
or disability.




“ Cause " as used herein shall mean: (i) Employee commitdamy or another crime involving moral turpitudig) Employee fails to mainta
an immigration status which allows Employee to wiorithe United States; or (iii) any of the followirso long as Employee is provided v
prompt notice and within thirty (30) days of rededp such notice (assuming the violation is curgtamployee fails to cure such violation:
Employee materially violates any of the Companitles and regulations (including, without limibe, the rules of conduct) or any ot
policies and practices established by the BoaidE(bployee materially violates this Agreement ar Broprietary Information and Inventic
Agreement; (c) Employee fails to exercise reasanafforts to perform duties consistent with Empkigeposition with the Compa
(including, without limitation, as reasonably instted by the CEO); or (d) Employee commits any d¢ezf fiduciary duty or misconduct tt
is likely to cause a material adverse effect uprenfinancial condition or business operations ef@mpany.

5. Change of Control Without limiting the provisions of the foregoinBaragraph 3, in the event that Emplogee’
employment is terminated without Cause or Employesigns for Good Reason (as defined below) concuméth, or within twelve (12
months after, a Change of Control (as defined bgl&mployee will be entitled to (i) the continuatiof Employee’s themurrent base sale
for a period of six (6) months following such temation or resignation and (ii) immediate vestingfull of any unvested equity awar
resulting in such equity awards becoming immedyaéxlercisable in accordance with the terms and itiond of the underlying agreeme
and plan under which such equity awards were ailbingranted;_provided however, that such benefits are contingent upon
following: (a) Employee’s employment with the Coamy shall have been continuous from Emplogesart date through the occurrenc
the applicable event; (b) Employee executes antvaisla general release (in a customary form pexvidy the Company) of all clail
against the Company or persons affiliated with @mnpany within fortyfive (45) days following the date of termination r@signation, ¢
such shorter period as the Company may requird @iy potential revocation periods having expiréd) Employee is not in material brei
of any of the provisions of this Agreement or tbattain Proprietary Information and Inventions Agreent dated November 16, 2009 wil
Employee previously executed and delivered to thm@any (the “Inventions Agreementgnd (d) such termination or resignation is nc
reason of Employes’death or disability. Notwithstanding any othewsyision of this Agreement, the consummation offe@e of Contr
transaction itself shall not be deemed a terminatibemployment entitling Employee to any bendfigseunder even if such event resuls
Employee being employed by a different entity.

“ Change of Control " as used herein shall mean the occurrence of athedollowing events:

a. A change in the composition of the Board dfeEtors occurs, as a result of which fewer thae-waf of the
incumbent directors are directors who either:

(i)  Had been directors of the Company on tleeKtback date” (as defined below) (the “originakdtors”); or




(ii) Were elected, or nominated for election, to therBa# Directors with the affirmative votes of at :
majority of the aggregate of the original directardso were still in office at the time of the el@stior nomination and the directors wh
election or nomination was previously so approvtbd (continuing directors”); or

b. Any “person” (as defined below) who by thejaisition or aggregation of securities, is or beesrthe beneficia
owner” (as defined in Rule 13lunder the Securities Exchange Act of 1934), direar indirectly, of securities of the Company regentin
50% or more of the combined voting power of the @any’s then outstanding securities ordinarily (and afrarn rights accruing und
special circumstances) having the right to voteslattions of directors (the “base capital stocké¥rept that any change in the rela
beneficial ownership of the Compasysecurities by any person resulting solely fromeduction in the aggregate number of outstar
shares of base capital stock, and any decreaseafterin such persam’ownership of securities, shall be disregarded soth perso
increases in any manner, directly or indirecthctsperson’s beneficial ownership of any securibethe Company;

C. The consummation of a merger or consolidation ef@@mpany with or into another entity or any otbermorat
reorganization, if persons who were not sharehsldéthe Company immediately prior to such mergensolidation or other reorganizat
own immediately after such merger, consolidatiorottrer reorganization 50% or more of the voting powf the outstanding securities
each of (A) the continuing or surviving entity af®) any direct or indirect parent corporation oflsucontinuing or surviving entity; or

d. The sale, transfer or other disposition bbakubstantially all of the Company’s assets.

For purposes of subsection (a) above, the ternk“lmark” date shall mean the later of (1) September 2, Zbeffective date of tl
Company’s 2010 Stock Incentive Plan) or (2) the @t months prior to the date of the event that ommgstitute a Change in Control.

For purposes of subsection (b) above, the termstpershall have the same meaning as when used in SedtR{d) and 14(d) of tl
Securities Exchange Act of 1934 but shall exclugea(trustee or other fiduciary holding securitiesler an employee benefit plan mainta
by the Company or a parent or subsidiary and (Zpiporation owned directly or indirectly by the s#@lders of the Company
substantially the same proportions as their owriershthe Company’s common stock.

Any other provision of this Paragraph 5 notwithsliag, a transaction shall not constitute a Chandg@dntrol if its sole purpose is
change the state of the Companyicorporation or to create a holding company wiktbe owned in substantially the same proporitiy the
persons who held the Compasygecurities immediately before such transactiod,@Change in Control shall not be deemed to ciédhe
Company files a registration statement with thetéthiStates Securities and Exchange Commissiorhénpoftfering of common stock to 1
public.




“ Good Reason " as used herein shall mean any of the following aesasvhich occurs other than at the request (or thi¢hconsent) «
Employee:

e. A reduction in Employee’s base salary of thygrercent (20%) or more;

f. A reduction in Employee’s target onimum bonus of twenty percent (20%) or more;
g. A substantial diminution in Employee’s authgrduties or responsibilities;

h. A reduction from full-time to part-time statlor

i. Movement of Employe®’principal place of employment to a site that isrenthan fifty (50) miles from tt
Company’s current offices.

To be eligible to receive benefits for a resigmatior Good Reason, (i) Employee must provide wmittetice of the “Good Reason”
condition to the Company within ninety (90) dayseafthe initial existence of such condition, (et Company must not have cured ¢
condition within thirty (30) days of receipt of duevritten notice or it must have stated unequivigcia writing that it does not intend
attempt to cure such condition, and (iii) Employesigns from employment within thirty (30) daysléeling the end of the period witt
which the Company was entitled to remedy the caonditonstituting Good Reason but failed to do so.

6. Compliance with Code Section 4098ompensation and benefits payable under the Agneeane intended to be exer
from the definition of “nonqualified deferred cormmsation” under Section 409A of the Code in accordance witk or more of tr
exemptions available under the Treasury Regulagmomulgated under Section 409A. In this regaethesuch payment that is made
series of scheduled installments shall be deenssparate payment for purposes of Section 409Ath&@xtent that any amounts or ben
payable under this Agreement are or become subpeBection 409A due to a failure to qualify for eremption from the definition
nonqualified deferred compensation under Sectid®?4@his Agreement is intended to comply with tipplicable requirements of Sect
409A with respect to such amounts or benefits.s Thgreement shall be interpreted and administenethe extent possible in a man
consistent with the foregoing statement of intent.

Payments made from the date of Emplogeermination through March 15th of the calendaaryfellowing such termination &
intended to be exempt from Section 409A pursuanthéo “short-term deferral” rule set forth in Secti®@.409A4(b)(4) of the Treasu
Regulations. Payments made following said Mardh Hse intended to be made upon an involuntaryitextion from service and paya
pursuant to Section 1.409Kb)(9)(iii) of the Treasury Regulations, to theximum extent permitted by said provision. Notwitrgling an
contrary provision of this Agreement, any amounbenefit that fails to qualify for an exemption ritcSection 409A shall be subject to
distribution requirements of Section 409A(a)(2)@)the Code, including, without limitation, the tegement of Section 409A(a)(2)(B)(i)
the Code that amounts or benefits payable to Eneglaypon separation from service be delayed urdilfitlst regular payroll date whi
occurs more than six (6) months after separatiomfservice (or if earlier, the date of Employee&aith) if Employee is ashecifiec
employee™within the meaning of the aforesaid section of @wale at the time of such separation from servicth thie first of such paymer
including all payments which would have been madeng the period of such delay without regard themnd without interest, and w
subsequent payments, if any, made in accordantethidtdates and terms otherwise provided herein.




Employees$ date of termination for purposes of determinmgdate that any amount or benefit that is treatedonqualified deferr:
compensation under Code Section 409A is to be (maith determining whether an exemption to suchttrent applies), and for purpose
determining whether Employee is a “specified empéfyon the date of termination, shall be the date oichviEmployee has incurrec
“separation from service” within the meaning of &@t 409A(a)(2)(A)(i) and applicable guidance therder.

In each case where this Agreement provides for pgilygment of an amount or benefit that constituteaquoalified deferre
compensation under Section 409A to be made to Braplavithin a designated period and such periodnsegind ends in different calen
years, the exact payment date within such rangélshdetermined by the Company, in its sole disene and Employee shall have no riglr
designate the year in which the payment shall béema

7. Proprietary Information and Invent Agreement Employee previously executed and delivered ® @ompany tr
Inventions Agreement, which is incorporated hedgynreference. The provisions of the Inventions egnent are hereby reaffirmed
Employee as of the date of this Agreement.

8. NorCompete and Outside ActivitiesAs more fully set forth in the Proprietary Infeation and Inventions Agreeme
Employee agrees that, while serving as atfale employee of the Company and during any peitodhich Employee is receiving a
payments pursuant to Paragraph 4 above, Employkaatiengage in any activity which is competitingth the Company. In additic
during Employee’s employment with the Company, Eogpe shall devote Employee’s best efforts and Eysais full business time, sk
and attention to the performance of Emplogedtities on behalf of the Company. The foregdiragyever, shall not preclude Employee fi
engaging in appropriate civic, charitable, profesal or trade association activities or from segvon one or more boards of director:
public or private companies, so long as such de#/iand service do not (i) interfere with the perfance of Employes’ duties for th
Company, (ii) involve any assets, information ohestresources proprietary or confidential to thenPany or any of its licensors or (
involve any third party that is competitive, didgabr indirectly, with the Company.

9. Arbitration. Employee previously executed and delivered #® @ompany that certain Agreement to Arbitrate ¢
November 16, 2009, which is incorporated hereimefgrence. Employee hereby reaffirms the provisioinsuch Agreement to Arbitrate a:
the date of this Agreement. As more fully settiart the Agreement to Arbitrate, both Employee #relCompany agree that any controve
claim or dispute arising out of, concerning or tielg.in any way to Employes’employment with the Company or the terminaticerebf sha
be submitted exclusively to final and binding anddion.




10. Company RulesAs an employee of the Company, Employee willexpected to abide by the Compasyules an
regulations. Employee will be required to signeaknowledgment that Employee has read and understands th@&gmules of conduct
provided in the Company’s Employee Handbook, whiighCompany will distribute.

11. Integrated Agreement his Agreement supersedes any prior agreemeuiesentations or promises of any kind, whe
written, oral, express or implied between the Rartiith respect to the subject matters hereinewike, the terms of this Agreement s
constitute the full, complete and exclusive agreantetween Employee and the Company with respetiieécsubject matters herein. T
Agreement may only be changed by a writing, signe@&mployee and an authorized representative o€tmapany.

12. Withholding. Any payments or other compensation provided topByee or for the Compars/’benefit from th
Company will be subject to (and thus reduced hiya@plicable deductions and withholdings.

13. Severability If any term herein is held to be invalid, voidumenforceable, the remainder of the terms hesfeatl remai
in full force and effect and shall in no way beeated; and, the Parties shall use their best sffortind an alternative way to achieve the s
result.

IN WITNESS WHEREOF, the Parties have caused thieé&gent to be duly executed as of the day andfiysaabove written.

OPEXA THERAPEUTICS, INC.: EMPLOYEE:
By: /s/ Neil K. Warme By: /s/ Jaye L. Thompsc
Neil K. Warma Jaye L. Thompson, Ph.I

President and CE!



