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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549

FORM 8-K

CURRENT REPORT

Pursuant to Section 13 or 15(d) of the
Securities Exchange Act of 1934

Date of Report (date of earliest event reported): My 14, 2010

OPEXA THERAPEUTICS, INC.

(Exact name of registrant as specified in its chaetr)

Texas 001-33004 76-0333165
(State or other jurisdiction (Commission File Number) (IRS Employer
of incorporation) Identification No.)

2635 N. Crescent Ridge Drive, The Woodlands, Texas 77381

(Address of principal executive offices) (Zip Code)

Registrant’s telephone number, including area code(281) 272-9331
N/A
(Former name or former address, if changed since & report)

Check the appropriate box below if the Form 8-a{lis intended to simultaneously satisfy the {liobligation of the registrant under any of
the following provisions:

O  Written communications pursuant to Rule 425 unHerSecurities Act (17 CFR 230.4z

O Soliciting material pursuant to Rule -12 under the Exchange Act (17 CFR 240-12)

O Precommencement communications pursuant to Rul-2(b) under the Exchange Act (17 CFR 240-2(b))
O

Pre-commencement communications pursuant to Rul-4(c) under the Exchange Act (17 CFR 240-4(c))




Item 1.01. Entry into a Material Definitive Agreement.

On May 14, 2010, Opexa Therapeutics, Inc. (t@»Mmpany ") entered into a Continuous Offering Program Agneat (the “
Agreement”) with Rodman & Renshaw, LLC (Rodman & Renshaw”), under which the Company may sell an aggregate ¢6 @p000,00
shares of the Company’s common stock from timénte tvith Rodman & Renshaw acting as the agentffer®and sales. Rodman &
Renshaw may sell the common stock by any methadigied by law, including sales deemed to be arifatmarket” offering as defined in
Rule 415 of the Securities Act of 1933. Sales maynlade directly on the NASDAQ Stock Market or tdloough a market maker.

Rodman & Renshaw may also sell the common stopkiuately negotiated transactions, subject to thenGany’s prior approval. The
Company will pay Rodman & Renshaw a commission Equa% of the gross proceeds from the sale of comstock by it as agent under
the Agreement. The Agreement may be terminatedtbgreparty at any time (without affecting any pengdsale by Rodman & Renshaw on
behalf of the Company).

The Company is offering these shares of commorkgiocsuant to a shelf registration statement omF8+3, as amended (Registration
No. 333-163108), declared effective by the Securities Brchange Commission on November 23, 2009.

This summary of the terms of the Agreement is dedliin its entirety by the text of the Agreememtopy of which is attached to this
Form 8-K as Exhibit 10.1.

Item 9.01. Financial Statements and Exhibits

(d) Exhibits
Exhibit No. Description
51 Opinion of Pillsbury Winthrop Shaw Pittman LL
10.1 Continuous Offering Program Agreement dated May204,0 by and between Opexa Therapeutics, Inc. adiRan &
Renshaw, LLC
23.1 Consent of Pillsbury Winthrop Shaw Pittman LLP (uted in Exhibit 5.1)
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SIGNATURES

Pursuant to the requirements of the Securities &xgé Act of 1934, the registrant has duly causisdréport to be signed on its behalf
by the undersigned, thereunto duly authorized.

Dated: May 17, 201 OPEXA THERAPEUTICS, INC

By: /s/ Neil K. Warma
Neil K. Warma
President & Chief Executive Offic




EXHIBIT INDEX

Exhibit No. Description
5.1 Opinion of Pillsbury Winthrop Shaw Pittman LL
10.1 Continuous Offering Program Agreement dated May2D40 by and between Opexa Therapeutics, Inc. add@n &

Renshaw, LLC
23.1 Consent of Pillsbury Winthrop Shaw Pittman LLP (uted in Exhibit 5.1)



Exhibit 5.1

pillsbury

Pillsbury Winthrop Shaw Pittman LLP

Houston | London | Los Angeles | New York | Nonthéirginia | Orange County | Sacramento | San Djego
San Diego North County | San Francisco | Shandgbificpn Valley | Tokyo | Washington, DC

May 17, 2010

Opexa Therapeutics, Inc.
2635 N. Crescent Ridge Drive
The Woodlands, Texas 77381

Ladies and Gentlemen:

We have acted as counsel for Opexa Therapeutics,dnTexas corporation (the “Companyit),connection with the registration under

Securities Act of 1933 (the “Act”) of 2,000,000 sbs of common stock, par value $0.01 per shargh@fCompany (the “Securities”
pursuant to the Registration Statement on Form (E#& No. 333163108) filed by the Company with the Securitiesl d&xchang

Commission (the “Commission”) on November 13, 2089,amended by Amendment No. 1 thereto (the “Regjish Statement”)and thi

related Prospectus, dated November 23, 2009 (tlaseBProspectus”@s supplemented by the Prospectus Supplement Neted 7, 201(C

relating to the offer and sale of the Securitiéexdfior to be filed by the Company with the Comnaaspursuant to Rule 424(b) under the

(the “Prospectus Supplement”).

The Securities are being offered and sold purstamt Continuous Offering Program Agreement dateq I45 2010 by and between
Company and Rodman & Renshaw, LLC.

We have reviewed and are familiar with such corfgopgoceedings and other matters as we have deeewedsary for this opinion. In st
review, we have assumed the accuracy and compgsteriall agreements, documents, records, cetgficand other materials submitte:
us, the conformity with the originals of all suchaterials submitted to us as copies (whether orcedified and including facsimiles), t
authenticity of the originals of such materials alldmaterials submitted to us as originals, thaujgeness of the signatures and the
capacity of all natural persons. In delivering thgnion, we have relied, without independent veaifion as to factual matters, on certifici
and other written or oral statements of governmeartd other public officials and of officers anghresentatives of the Compai



pillsbury

Opexa Therapeutics, Inc.
May 17, 2010
Page 2

On the basis of the assumptions and subject tquhéfications and limitations set forth herein, e of the opinion that the Securities t
been duly authorized, and when sold and upon issuand delivery thereof and payment therefor puntst@m the Continuous Offeril
Program Agreement, will be validly issued, fullyiggand nonassessable.

This opinion is limited to matters governed by Biesiness Organizations Code of the State of Temdglee law of the State of New York,
each case as in effect on the date hereof.

We hereby consent to the filing of this opinionEadhibit 5.1 to the Company’s Current Report on F& filed with the Commission on tl
date hereof and the incorporation thereof in thgiRmtion Statement and to the use of our namerthe caption “Legal Mattersh each a
the Base Prospectus and the Prospectus Suppldmenting this consent, we do not thereby admit thia are within the category of pers
whose consent is required under Section 7 of theoAthe rules and regulations of the Commissianqgated thereunder.

Very truly yours,
/s/ Pillsbury Winthrop Shaw Pittman LLP



Exhibit 10.1
CONTINUOUS OFFERING PROGRAM AGREEMENT
May 14, 2010

Rodman & Renshaw, LLC
1251 Avenue of the Americas, 20th Floor
New York, NY 1002(C

Ladies and Gentlemen:

Opexa Therapeutics, Inc., a corporation organizetbuthe laws of Texas (the * Compdiyconfirms its agreement (thisAgreemer
") with Rodman & Renshaw, LLC (the “ Managgras follows:

1. Description of ShareS’he Company proposes to sell through the Managesales agent, up to 2,000,000 shares (the &Shaof
the Company’s common stock, $0.01 par value (* Comi&tock”), from time to time during the term of this Agreemant on the terms
forth in Section 3 of this Agreement. For purposéselling the Shares through the Manager, the Goyphereby appoints the Manage
exclusive agent of the Company for the purposeotifiing purchases of the Shares from the Compaumguant to this Agreement and
Manager agrees to use its commercially reasondtuigseto solicit purchases of the Shares on thes$eand subject to the conditions sti
herein. Certain terms used herein are defined aic®e18 hereof.

2. _Representations and Warrantidgie Company represents and warrants to, and awgide the Manager at the Execution Time
on each such time the following representations amadanties are repeated or deemed to be madegmirsuthis Agreement, as set fc
below.

(@) The Company meets the requirements for tif®@mn S-3 under the Act, pursuant to General Utston 1.B.6. of Form 33,
and has prepared and filed with the Commissionieeusal shelf registration statement (File No. 383108) on Form S; including a relate
Base Prospectus (the " Base Prospettutor registration under the Act of the offering asale of the Shares. Such Registration State
including any amendments thereto filed prior to Exe@cution Time or prior to any such time this ex@ntation is repeated or deemed 1
made (as the case may be), is currently effecfisdiled, the Prospectus contains all informatiequired by the Act and the rules thereur
and, except to the extent the Manager shall agreeiting to a modification, shall be in all substiae respects in the form furnished to
Manager prior to the Execution Time or prior to asych time this representation is repeated or ddeimebe made. The Registrat
Statement, at the Execution Time, each such tinerépresentation is repeated or deemed to be naadkeat all times during which
prospectus is required by the Act to be delivenstiether physically or through compliance with RAlg2, 173 or any similar rule)
connection with any offer or sale of Shares, médegequirements set forth in Rule 415(a)(1)(x)e Titial Effective Date of the Registrati
Statement was not earlier than the date three yedose the Execution Time. Ar



reference herein to the Registration StatementBt®e Prospectus, any Interim Prospectus Suppleonghe Prospectus shall be deeme
refer to and include the documents incorporatecefgrence therein pursuant to Item 12 of For@\8hich were filed under the Exchange
on or before the Effective Date of the RegistratBiatement or the issue date of the Base Prospestydnterim Prospectus Supplemer
the Prospectus, as the case may be; and any redehmrein to the terms “amend,” “amendment” or fdement” with respect to tr
Registration Statement, the Base Prospectus, aegimmProspectus Supplement or the Prospectus lshaleemed to refer to and include
filing of any document under the Exchange Act after Effective Date of the Registration Statemerthe issue date of the Base Prospe
any Interim Prospectus Supplement or the Prospeasuthe case may be, deemed to be incorporatesirthiyy reference.

(b) To the extent that the Registration Statdnisenot available for the sales of the Sharesoaseenplated by this Agreemen
any time when such representations are requiredCtimpany shall file a new registration statemeitit vespect to any additional share
Common Stock necessary to complete such salee@hthres and shall cause such registration statembacome effective as promptly
practicable. After the effectiveness of any sudjisteation statement, all references to “Regigtratstatementincluded in this Agreeme
shall be deemed to include such new registratiatestent, including all documents incorporated bgremce therein pursuant to Item 1.
Form S-3, and all references to “Base Prospeciudtided in this Agreement shall be deemed to mhelthe final form of prospectt
including all documents incorporated therein byerefice, included in any such registration stateraettte time such registration staten
became effective.

(c) On each Effective Date, at the Execution §jimat each Applicable Time, at each Settlement Dasedefined below

Section 3(a)(vii)) and at all times during whiclpspectus is required by the Act to be delivekgldether physically or through complial
with Rule 172, 173 or any similar rule) in conneatiwith any offer or sale of Shares, the Regisiratatement complied and will comply
all material respects with the applicable requirets@f the Act and the Exchange Act and the regpeatles thereunder and did not and
not contain any untrue statement of a material dactmit to state any material fact required tcststed therein or necessary in order to r
the statements therein not misleading; and on #te of any filing pursuant to Rule 424(b), at thee@&ution Time, at each Applicable Tir
on each Settlement Date and at all times duringchviai prospectus is required by the Act to be dedivgwhether physically or throu
compliance with Rule 172, 173 or any similar ruie)connection with any offer or sale of Shares, Brespectus (together with ¢
supplement thereto) complied and will comply inrakterial respects with the applicable requiremehthe Act and the Exchange Act «
the respective rules thereunder and did not andhwilinclude any untrue statement of a materiet f& omit to state a material fact neces
in order to make the statements therein, in tHd lig the circumstances under which they were mademisleading; providedhowever, tha
the Company makes no representations or warraasige the information contained in or omitted fréime Registration Statement or
Prospectus (or any supplement thereto) in reliammen and in conformity with information furnished writing to the Company by t
Manager specifically for inclusion in the RegisimatStatement or the Prospectus (or any suppletherdto).
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(d) At the Execution Time, at each Applicablen€i and at each Settlement Date, the Disclosureagactfoes not contain
untrue statement of a material fact or omit toestmty material fact necessary in order to makesthtements therein, in the light of
circumstances under which they were made, not adglg. The preceding sentence does not apply tenséats in or omissions from 1
Disclosure Package based upon and in conformitip wititten information furnished to the Company Ime tManager specifically for u
therein.

(e) (i) At the earliest time after the filing tfe Registration Statement that the Company othanaffering participant made
bona fide offer (within the meaning of Rule 164#))(of the Shares and (ii) as of the Execution Tand on each such time this represent:
is repeated or deemed to be made (with such datg bised as the determination date for purposélioiclause (ii)), the Company was
and is not an Ineligible Issuer (as defined in Rif18), without taking account of any determinatiignthe Commission pursuant to Rule
that it is not necessary that the Company be censidan Ineligible Issuer.

() Each Issuer Free Writing Prospectus doesinadtide any information the substance of whichflicts with the informatiol
contained in the Registration Statement, including document incorporated therein by referenceamydprospectus supplement deeme
be a part thereof that has not been supersededdified; and each Issuer Free Writing Prospectes dmt contain any untrue statement
material fact or omit to state any material faotessary in order to make the statements theretheifight of the circumstances under wt
they were made, not misleading. The foregoing seeteloes not apply to statements in or omissiam finy Issuer Free Writing Prospe!
based upon and in conformity with written inforneattifurnished to the Company by the Manager spedifiéor use therein.

() The Registration Statement is not the suljé@ pending proceeding or examination underi8e&(d) or 8(e) of the Ac
and the Company is not the subject of a pendinggading under Section 8A of the Act in connectidtinthe offering of the Shares.

(h) The Company has not entered into any othlErssagency agreements or other similar arrangsnvétit any agent or al
other representative in respect of at the marKetiofjs of the Shares in accordance with Rule 4{&)&f the Act.

() The Company has not taken and will not taftieectly or indirectly, any action designed to tbat might be reasonal
expected to cause or result in stabilization or imaation of the price of any security of the Compao facilitate the sale or resale of
Shares.

() There is no broker, finder or other partattis entitled to receive from the Company any brage or findeg fee or other fe
or commission as a result of any transactions copleted by this Agreement other than the Manager.

(k) The consolidated financial statements inoosped by reference in the Disclosure Package bhedProspectus and ¢
amendments thereof or supplements thereto preaglt ih all material respects the consolidatedafioial position of the Company and
subsidiaries as of the dates indicated and theotidased results of their operations and cash
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flows for the periods specified and have been pezhban conformity with generally accepted accoumtpminciples (“ GAAP") applied on
consistent basis during the periods involved, e@pindicated therein, and the supporting schedirleorporated by reference in
Disclosure Package and the Prospectus presentthadrinformation required to be stated therein.

() The Company has been duly incorporated andilidly existing as a corporation in good stagdimder the laws of the St
of Texas, with power and authority (corporate atttbg to own its properties and conduct its busires it is now being conducted exc
where the failure to have such power or authoribuld not individually or in the aggregate have aarial adverse effect on the condit
(financial or otherwise), earnings, business ompprbes of the Company and its subsidiaries, tas®@a whole, whether or not arising fr
transactions in the ordinary course of businesdMaterial Adverse Effect).

(m) The execution and delivery by the Companthif Agreement, the consummation by the Comparthie@fransactions here
contemplated and the compliance by the Company théhierms hereof do not and will not conflict withr result in a breach or violation
any of the terms or provisions of, or constitutdedault under, the Articles of Incorporation or Byls, as amended, of the Company or ai
its subsidiaries or any indenture, mortgage, déddist, loan agreement or other agreement orungtnt to which the Company or any o
subsidiaries is a party or by which the Compangror of its subsidiaries is bound or by which anyhef property or assets of the Compar
any of its subsidiaries is subject (except for soahflicts, breaches, violations and defaults asld/mot have a Material Adverse Effect |
would not materially adversely affect the consumamaby the Company of the transactions herein ¢optated and the compliance by
Company with the terms hereof), nor will such attiesult in any violation of the provisions of tAdicles of Incorporation or Bylaws of t
Company, or any statute or any order, rule or @gan of any court or governmental agency or bddying jurisdiction over the Company
any of its subsidiaries or any of their respectiveperties; and except as disclosed in the DisoboRPackage and the Prospectus, no cor
approval, authorization, order, registration or liication of or with any such court or governmdnggency or body is required for -
performance by the Company of this Agreement orctiresummation by the Company of the transactiom$ecoplated by this Agreeme
except such as are required under the Blue Skgaurgies laws of the various states.

(n) This Agreement has been duly authorizedHgy @ompany. This Agreement has been duly executdddalivered by tr
Company.

(o) MaloneBailey, LLP, who reported on the anreamnsolidated financial statements of the Compiangrporated by referen
in the Disclosure Package and the Prospectus, watréhe time such reports were prepared, indepéragountants as required by
Securities Act and the rules and regulations theteu(the “ Securities Act Regulatiof)s

(p) Other than as set forth in the disclosurekpge delivered concurrently with this Agreemehe(t Disclosure Packadg anc
the Prospectus Supplement to the Base Prospebt$ Rrospectud), there are no legal or governmental proceedingsipgrtd which th
Company or any of its subsidiaries is a party awvbich any property of the Company or any
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of its subsidiaries is the subject which, in thasenable judgment of the Company, individually mrthe aggregate are likely to hav
Material Adverse Effect; and, to the best of thanpany’s knowledge, no such proceedings are threatenedndemplated by governmer
authorities or threatened by others.

() The Company has authorized capital stockeasorth in the Disclosure Package and the Prospeand all of the issu
shares of capital stock of the Company (includimg $hares) have been duly and validly authorizedissued and are fully paid and non-
assessable. The Shares have been duly and validigrezed, and when issued, delivered and paidaf®iprovided in this Agreement, will
validly issued, fully paid and non-assessable.

() The Company is subject to Section 13 ofEkehange Act.

(s) Except as otherwise disclosed in the Disglo$ackage and the Prospectus, no labor problatispute with the employe
of the Company or any of its subsidiaries, thail@eaasonably be expected to have a Material A@dvEffect, exists or, to the knowledge
the Company, is threatened.

() Except as described in the Disclosure Paekaigd the Prospectus the Company and each matebaldiary possess
licenses, certificates, authorizations and perimgsed by the appropriate federal, state or foreégulatory authorities necessary to con
their respective businesses, except to the extanthe failure to possess such licenses, cetgficauthorizations or permits would not ha
Material Adverse Effect; and to the Company’s krexige neither the Company nor any Significant Sudasidas defined in Registration)S-
under the Securities Act) has received any notigeraceedings relating to the revocation or modifigcn of any such certificate, authorizal
or permit, with respect to which any unfavorableidien, ruling or finding would singly or in the @qgggate, result in a Material Adve
Effect.

(u) Except as otherwise disclosed in the DisglesPackage and the Prospectus, the Company amsdbtsdiaries (i) are
compliance with any and all applicable foreign,dil, state and local laws and regulations relatiinthe protection of human health (to
extent related to exposure to hazardous or toXistamces or wastes, pollutants or contaminants) ettvironment or hazardous or tc
substances or wastes, pollutants or contaminarEs{ironmental Laws); (ii) have received and are in compliance with alinpies, license
or other approvals required of them under appliedhivironmental Laws to conduct their respectivsitesses; and (iii) have not recei
notice of any actual or potential liability for thevestigation or remediation of any disposal dease of hazardous or toxic substance
wastes, pollutants or contaminants, except whech soneompliance with Environmental Laws, failure to rieeerequired permits, licens
or other approvals, or liability would not, indiwdlly or in the aggregate, result in a Material Abe Effect.

(v) The Company is not, and after giving effiecthe offering and sale of the Shares and theicgifn of the proceeds thereo
described in the Disclosure Package and the Praspebe Company will not be required to registeaa “investment companyithin the
meaning of the Investment Company Act of 1940,rasraded (the “ 1940 A&).
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(w) The Company and each of its subsidiariemtaai a system of internal accounting controlsisigffit to provide reasonal
assurances that (i) transactions are executedcior@dance with managemestjeneral or specific authorization; (ii) transaet are records
as necessary to permit preparation of financiaestants in conformity with GAAP and to maintain agotability for assets; (iii) access
assets is permitted only in accordance with managémgeneral or specific authorization; and (iv) teearded accountability for asset
compared with the existing assets at reasonatdevals and appropriate action is taken with respeany differences. Except as describe
the Disclosure Package and the Prospectus, siecerth of the Company’most recent audited fiscal year, there has b&eno( materie
weakness identified by management or by the Conipaugditors and communicated to Management in thi@anys internal control ov
financial reporting (whether or not remediated) é2)dno change in the Compasyihternal control over financial reporting thashmaateriall
affected, or is reasonably likely to materiallyeaff, the Company’s internal control over financegorting.

(x) Any statistical and markeelated data included in the Disclosure Packagetl@drospectus are based on or derived
sources that the Company believes to be relialdeagnurate, and where required, the Company hasneltthe written consent to the us
such data from such sources.

(y) Neither the company nor any of its subsidmmnor, to the knowledge of the Company, any treofficer, agent, employ
or affiliate of the Company or any of its subsié@iaris aware of or has taken any action, direatlindirectly, that would result in a violati
by such persons of the Foreign Corrupt PracticdsoA£977, as amended, and the rules and regutatimreunder (the * FCPA, including
without limitation, making use of the mails or ameans or instrumentality of interstate commercaugtly in furtherance of an off
payment, promise to pay or authorization of thenperyt of any money, or other property, gift, prontiseyive, or authorization of the givi
of anything of value to any “foreign official'aé such term is defined in the FCPA) or any forgiglitical party or official thereof or ai
candidate for foreign political office, in contraxten of the FCPA; and the Company, its subsidssed, to the knowledge of the Compi
its affiliates have conducted their businesseimpiance with the FCPA and have instituted andntaé policies and procedures desic
to ensure, and which are reasonably expected tincento ensure, continued compliance therewith.

(z) The operations of the Company and its sudséas are and have been conducted at all timesnmpliance with applicab
financial recordkeeping and reporting requirememts the money laundering statutes and the ruleseapdations thereunder and any rel
or similar rules, regulations or guidelines, issumdministered or enforced by any governmental @géeollectively, the *Money Launderin
Laws ") and no action, suit or proceeding by or before emyrt or governmental agency, authority or bodyy arbitrator involving tr
Company or any of its subsidiaries with respecth® Money Laundering Laws is pending or, to thet bemwledge of the Compar
threatened.

(aa) Neither the Company nor any of its subsieanor, to the knowledge of the Company, anyatiine officer, agent, employ
or affiliate of the Company or any of its subsi@aris currently subject to any sanctions admingstdy the Office of Foreign Assets
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Control of the U.S. Treasury Department (* OFACand the Company will not directly or indirectly ube proceeds of the offering, or le
contribute or otherwise make available such progdedany subsidiary, joint venture partner or otherson or entity, for the purpose
financing the activities of any person currentlpjeat to any U.S. sanctions administered by OFAC.

(bb) Except as disclosed in the Compamyublic filings with the Commission or exhibitetieto, no holders of equity securi
of the Company have rights to the registrationuzhsequity securities under the Registration Statém

(cc) There are no transfer taxes or other sinfdas or charges under Federal law or the lawangf state, or any politic
subdivision thereof, required to be paid in conioectvith the execution and delivery of this Agreerner the issuance by the Compan
sale by the Company of the Securities. Any certficsigned by any officer of the Company and dediddo the Manager or counsel for
Manager in connection with this Agreement shaltlbemed a representation and warranty by the Companty matters covered thereby
the Manager.

(dd) As to each product subject to the jurigdiciof the U.S. Food and Drug Administration (* FDAunder the Federal Foc
Drug and Cosmetic Act, as amended, and the regaokthereunder (* FDCA) that is manufactured, packaged, labeled, teststfjlited
sold, and/or marketed by the Company or any ositissidiaries (each such product, a “ Pharmaceufioadluct”), such Pharmaceutic
Product is being manufactured, packaged, labedstied, distributed, sold and/or marketed by the @& in compliance with all applical
requirements under FDCA and similar laws, rules r@gdilations relating to registration, investigatibuse, premarket clearance, licensur
application approval, good manufacturing practiogspd laboratory practices, good clinical practicesoduct listing, quotas, labelir
advertising, record keeping and filing of repofitere is no pending, completed or, to the Compmakgbwledge, threatened, action (incluc
any lawsuit, arbitration, or legal or administratior regulatory proceeding, charge, complaintneestigation) against the Company or an
its Subsidiaries, and none of the Company or anysa@ubsidiaries has received any notice, wartettgr or other communication from !
FDA or any other governmental entity, which (i) tests the premarket clearance, licensure, reg@trabr approval of, the uses of,
distribution of, the manufacturing or packaging thie testing of, the sale of, or the labeling anohmtion of any Pharmaceutical Prod
(i) withdraws its approval of, requests the recalispension, or seizure of, or withdraws or ordeeswithdrawal of advertising or sa
promotional materials relating to, any PharmacalfRroduct, (iii) imposes a clinical hold on aninidal investigation by the Company or :
of its Subsidiaries, (iv) enjoins production at dagility of the Company or any of its Subsidiari€g) enters or proposes to enter in
consent decree of permanent injunction with the gamy or any of its Subsidiaries, or (vi) otherwédleges any violation of any laws, ru
or regulations by the Company or any of its Sulsids, and which, either individually or in the aggate, would have a Material Adve
Effect. The properties, business and operatioribefCompany have been and are being conducted imaédrial respects in accordance \
all applicable laws, rules and regulations of tH2AF The Company has not been informed by the FD&t the FDA will prohibit th
marketing, sale, license or use in the United Stateny product proposed to be developed, prodacerarketed by the Company.
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3. Sale and Delivery of Shares.

(&) Subject to the terms and conditions ancliamce upon the representations and warrantiesrheet forth, the Company w
issue and agrees to sell Shares from time to tmmeaigh the Manager, acting as sales agent, aniliémager agrees to use its commerc
reasonable efforts to sell, as sales agent fo€Ctimapany, the Shares on the following terms:

(i) The Shares are to be sold on a daily basigterwise as shall be agreed to by the CompadyteManager on any d
that (A) is a trading day for The NASDAQ Stock Mark* NASDAQ "), (B) the Company has instructed the Manager by teleg
(confirmed promptly by electronic mail) to make Bugales and (C) the Company has satisfied its atibigs under Section 6 of t
Agreement. The Company will designate the maximuamount of the Shares to be sold by the Manager diailgny event not in exce
of the amount available for issuance under thegemisis and the currently effective Registratiorte®tent) and the minimum price |
Share at which such Shares may be sold. Subjebetterms and conditions hereof, the Manager sisallits commercially reasona
efforts to sell on a particular day all of the S¥sadesignated for the sale by the Company on sahTdhe gross sales price of the Sh
sold under this Section 3(a) shall be the marketepfor shares of the CompagyCommon Stock sold by the Manager under
Section 3(a) on the NASDAQ at the time of saleunfrsShares. Notwithstanding any provision hereithéocontrary, the minimum pri
per Share at which the Company may instruct Mansmgeell Shares pursuant to this Agreement shafZb85.

(i) The Company acknowledges and agrees thpath{@re can be no assurance that the Manager evubcessful in sellit
the Shares, (B) the Manager will incur no liabilitiy obligation to the Company or any other persoantity if it does not sell Shares
any reason other than a failure by the Managerswits commercially reasonable efforts consistétit s normal trading and sa
practices and applicable law and regulations thsseh Shares as required under this Agreement(@nthe Manager shall be undet
obligation to purchase Shares on a principal fagisuant to this Agreement and is not doing so.

(iii) The Company shall not authorize the isstearand sale of, and the Manager shall not be dbligéo use i
commercially reasonable efforts to sell, any Stara price lower than the minimum price therefasigeated from time to time by t
Company’s Board of Directors (the “ Boafl] or a duly authorized committee thereof, and ndtifie the Manager in writing. T
Company or the Manager may, upon notice to therqihgty hereto by telephone (confirmed promptlyabgctronic mail), suspend 1
offering of the Shares for any reason and at ang;tprovided however, that such suspension or termination shall nacafér impai
the parties’ respective obligations with respedh® Shares sold hereunder prior to the givinguohaotice.

(iv) The Manager may sell Shares by any metharthjited by law deemed to be an “at the markét&ring as defined |
Rule 415 of the Securities Act, including withomitation sales made directly on the NASDAQ or ory ather
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existing trading market for the Common Stock ootdhrough a market maker. The Manager may ald®selres in privately negotial
transactions.

(v) The compensation to the Manager for salehefShares with respect to which the Manager atsales agent un
this Agreement shall be one percent (1%) of thegeales price of the Shares sold pursuant t&#aton 3(a). The remaining procet
after further deduction for any transaction feepased by any governmental or sedfulatory organization in respect of such salesl|
constitute the net proceeds to the Company for Singtres (the “ Net Proce€s

(vi) The Manager shall provide written confirntati (which may be by facsimile or electronic mai) the Compar
following the close of trading on the NASDAQ eadchydn which the Shares are sold under this Se@{ah setting forth the number
the Shares sold on such day, the aggregate griesspsaceeds and the Net Proceeds to the Compadytha compensation payable
the Company to the Manager with respect to suassal

(vii) Settlement for sales of the Shares purstrithis Section 3(a) will occur at 10:00 a.m. §&an Time), or at such tir
as the Company and the Manager may mutually agrethe third business day following the date onaktsuch sales are made (e
such day, a “ Settlement Ddte On each Settlement Date, the Shares sold througiMtmager for settlement on such date she
issued and delivered by the Company to the Managainst payment of the Net Proceeds for the saseicti Shares. Settlement for
such Shares shall be effected by free deliveryh@®fShares to the Manager’s account at The DeppSitoist Company (“ DTC) via the
DWAC system, in return for payments in same daydfudelivered to the account designated by the Coygathe Company or i
transfer agent (if applicable) shall default on dbligation to deliver the Shares on any SettlemBate, the Company sh
(A) indemnify and hold the Manager harmless agaamst loss, claim or damage arising from or as alrexf such default by tt
Company and (B) pay the Manager any commissionhicwit would otherwise be entitled absent suctadkf If the Manager breact
this Agreement by failing to deliver the Net Prateen any Settlement Date for the Shares delivieyettie Company, the Manager \
pay the Company interest based on the effectiveniylet federal funds rate.

(viii) At each Applicable Time, Settlement Dateepresentation Date (as defined in Section 4(k)) Biling Date (a
defined below in Section 4(v)), the Company sha&l deemed to have affirmed each representation amchmty contained in tt
Agreement as if such representation and warrantye weade as of such date, modified as necessargldte rto the Registrati
Statement and the Prospectus as amended as ofiatechAny obligation of the Manager to use its camtially reasonable efforts
sell the Shares on behalf of the Company shall uigest to the continuing accuracy of the repredemia and warranties of t
Company herein, to the performance by the Compdrits @mbligations hereunder and to the continuiagis$action of the addition
conditions specified in Section 6 of this Agreement



(b) Each sale of the Shares to the Manager bbhathade in accordance with the terms of this Aged.

(c) Under no circumstances shall the numberaggtegate amount of the Shares sold pursuantgditiieement exceed (i) 1
aggregate amount set forth in Section 1, (ii) thenber of shares of the Common Stock available §suance under the currently effec
Registration Statement, computed in accordance @éheral Instruction 1.B.6. of Form &-or (iii) the number and aggregate amout
Shares authorized from time to time to be issuatisold under this Agreement by the Board, or a @uithorized committee thereof, ¢
notified to the Manager in writing.

(d) The Manager acknowledges and agrees tha¥itlreager shall conduct any sale of the Sharesaagdelated activities
respect thereof, in compliance with Regulation Memthe Exchange Act.

4. _AgreementsThe Company agrees with the Manager that:

(@) During any period when the delivery of agmectus relating to the Shares is required (inoydi circumstances where si
requirement may be satisfied pursuant to Rule 173, or any similar rule) to be delivered under &, the Company will not file ar
amendment of the Registration Statement or suppieifrecluding any Interim Prospectus Supplementjht® Base Prospectus unless
Company has furnished to the Manager a copy fareitgew prior to filing and will not file any sugbroposed amendment or supplemel
which the Manager reasonably objects. The Compasypihoperly completed the Prospectus, in a formmosmga by the Manager, and fil
such Prospectus, as amended at the Execution Wiitle,the Commission pursuant to the applicable gaph of Rule 424(b) by tl
Execution Time and will cause any supplement toRhespectus to be properly completed, in a fornrtama by the Manager, and will f
such supplement with the Commission pursuant tagpdicable paragraph of Rule 424(b) within theetiperiod prescribed thereby and
provide evidence reasonably satisfactory to the aden of such timely filing. The Company will proyptdvise the Manager (i) when -
Prospectus, and any supplement thereto, shall e filed (if required) with the Commission punsu@ Rule 424(b), (ii) when, during a
period when the delivery of a prospectus (whetlmssizally or through compliance with Rule 172, 16f3any similar rule) is required unc
the Act in connection with the offering or salethé Shares, any amendment to the Registrationrs¢ateshall have been filed or becc
effective, (iii) of any request by the Commissianits staff for any amendment of the Registratidat@nent, or any Rule 462(b) Registra
Statement, or for any supplement to the Prospexstémr any additional information, (iv) of the ismce by the Commission of any stop o
suspending the effectiveness of the Registratiaie8tent or of any notice objecting to its use @ ihstitution or threatening of a
proceeding for that purpose and (v) of the redaypthe Company of any notification with respecthe suspension of the qualification of
Shares for sale in any jurisdiction or the institotor threatening of any proceeding for such psepdhe Company will use its best effort
prevent the issuance of any such stop order oo¢herrence of any such suspension or objectiohagaise of the Registration Statement
upon such issuance, occurrence or notice of objectd obtain as soon as possible the withdrawaduch stop order or relief from st
occurrence or objection, including, if necessapyfiling an amendment to
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the Registration Statement or a new registratiatestent and using its best efforts to have suchndment or new registration staten
declared effective as soon as practicable.

(b) If, at any time on or after an Applicablenii but prior to the related Settlement Date, amneuccurs as a result of which
Disclosure Package would include any untrue statémiea material fact or omit to state any matef@alt necessary to make the staterr
therein in the light of the circumstances underoklthey were made or the circumstances then pnegaibt misleading, the Company v
() notify promptly the Manager so that any usetlodé Disclosure Package may cease until it is anbrodesupplemented; (i) amend
supplement the Disclosure Package to correct statbnsent or omission; and (iii) supply any amendnwernsupplement to the Manage!
such quantities as the Manager may reasonably seque

(c) During any period when the delivery of agpectus relating to the Shares is required (inolydi circumstances where si
requirement may be satisfied pursuant to Rule 173,or any similar rule) to be delivered underAlog, any event occurs as a result of wi
the Prospectus as then supplemented would inclogl@@true statement of a material fact or omittedesany material fact necessary to n
the statements therein in the light of the circamsés under which they were made at such time rei¢ading, or if it shall be necessan
amend the Registration Statement, file a new negish statement or supplement the Prospectusrplyowith the Act or the Exchange #
or the respective rules thereunder, including inneztion with use or delivery of the Prospectus, @ompany promptly will (i) notify tf
Manager of any such event, (ii) prepare and filehvthe Commission, subject to the second sentehparagraph (a) of this Section 4,
amendment or supplement or new registration statemkich will correct such statement or omissioreffect such compliance, (iii) use
best efforts to have any amendment to the Regmtr&tatement or new registration statement dettlaftective as soon as practicabli
order to avoid any disruption in use of the Proggeand (iv) supply any supplemented Prospectibedvianager in such quantities as
Manager may reasonably request.

(d) As soon as practicable, the Company will engknerally available to its security holders amdhie Manager an earnir
statement or statements of the Company and itsdsabss which will satisfy the provisions of Semtill(a) of the Act and Rule 158.

(e) The Company will furnish to the Manager adinsel for the Manager, without charge, signedesopf the Registratic
Statement (including exhibits thereto) and, so laaglelivery of a prospectus by the Manager oredeaby be required by the Act (includ
in circumstances where such requirement may bsfigakipursuant to Rule 172, 173 or any similar);uds many copies of the Prospectus
each Issuer Free Writing Prospectus and any sugpiethereto as the Manager may reasonably redqliestCompany will pay the expen
of printing or other production of all documenttating to the offering.

(H The Company will arrange, if necessary, thog qualification of the Shares for sale underléves of such jurisdictions as 1
Manager may designate and will maintain such gaatibns in effect so long as required for therdisttion of the Shares; providedat in nc
event shall the Company be obligated to qualifgdobusiness in any jurisdiction where it is not neavqualified or to take any action t
would subject it to service of process in suits,

11



other than those arising out of the offering oesaflthe Shares, in any jurisdiction where it i$ mow so subject.

() The Company agrees that, unless it has alt Bhve obtained the prior written consent of Mianager, and the Manag
agrees with the Company that, unless it has ot hak obtained, as the case may be, the priotenritonsent of the Company, it has
made and will not make any offer relating to theai®ls that would constitute an Issuer Free Writingspectus or that would otherw
constitute a “free writing prospectusdq defined in Rule 405) required to be filed by @@mpany with the Commission or retained by
Company under Rule 433; provided that the priottemi consent of the parties hereto shall be degembdve been given in respect of the |
Writing Prospectuses included in Scheduleeteto, if any. Any such free writing prospectussented to by the Manager or the Compa
hereinafter referred to as a “Permitted Free Wgifitospectus.The Company agrees that (i) it has treated andtredit, as the case may
each Permitted Free Writing Prospectus as an I$3eerWriting Prospectus and (ii) it has compliad will comply, as the case may be, v
the requirements of Rules 164 and 433 applicablentio Permitted Free Writing Prospectus, includingdspect of timely filing with tt
Commission, legending and record keeping.

(h) The Company will not offer, sell, contract $ell, pledge, or otherwise dispose of, (or ei&r any transaction which
designed to, or might reasonably be expected fuiltrén the disposition of (whether by actual disition or effective economic dispositi
due to cash settlement or otherwise) by the Compamyy affiliate of the Company or any personriwity with the Company or any affilia
of the Company) directly or indirectly, includinge filing (or participation in the filing) of a régration statement with the Commissior
respect of, or establish or increase a put equitalesition or liquidate or decrease a call eq@rtposition within the meaning of Sectior
of the Exchange Act, any other shares of CommorkStw any securities convertible into, or exercisalor exchangeable for, share:
Common Stock; or publicly announce an intentiorffect any such transaction (i) without giving fllenager at least three Business Days’
prior written notice specifying the nature of th@mposed transaction and the date of such propeaedatction and (ii) unless the Mang
suspends acting under this Agreement for such ge@fidime requested by the Company or as deemeshpigte by the Manager in light
the proposed transaction; providedowever, that the Company may issue and sell Common Stackuant to any employee stock op
plan, stock ownership plan or dividend reinvestmglan of the Company in effect at the Execution &iand the Company may is
Common Stock issuable upon the conversion of siesior the exercise of warrants outstanding aEttecution Time.

() Until the termination of this Agreement, t@@mpany will not take, directly or indirectly, aagtion designed to or that wo
constitute or that might reasonably be expectedatese or result in, under the Exchange Act or etise; stabilization or manipulation
violation of the Act, Exchange Act or the rules aedulations thereunder of the price of any segwitthe Company to facilitate the sale
resale of the Shares or otherwise violate any piowiof Regulation M under the Exchange Act.

()) The Company will, at any time during thenteof this Agreement, as supplemented from timene t advise the Manac
immediately after it shall have received notic@btained knowledge thereof, of any informationamtfthat would alter or affect any
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opinion, certificate, letter and other documentvted to the Manager pursuant to Section 6 herein.

(k) Upon commencement of the offering of the i8haunder this Agreement (and upon the recommenteofi¢he offering ¢
the Shares under this Agreement following the teation of a suspension of sales hereunder lastorg than 30 trading days), and each
that (i) the Registration Statement or the Prosgeshall be amended or supplemented, (ii) thefiet with the Commission any docum
incorporated by reference into the Prospectus (att@n a Current Report on FormKg-unless the Manager shall otherwise reasol
request) or (iii) otherwise as the Manager mayaeakly request after consultation with its courfseth commencement or recommencel
date and each such date referred to in (i), (id) @) above, a “ Representation Dd)e the Company shall furnish or cause to be furnighb
the Manager forthwith a certificate dated and deld the date of such commencement or recommentemiéectiveness of su
amendment, the date of filing with the Commissidrsuch supplement or other document, or promptignugequest, as the case may b
form reasonably satisfactory to the Manager to effect that the statements contained in the ceatii referred to in Section 6 of 1
Agreement which were last furnished to the Managertrue and correct at the time of such commenceoreecommencement amendm
supplement, filing, or delivery, as the case mayasehough made at and as of such time (excepsuich statements shall be deemed to 1
to the Registration Statement and the Prospectasnasded and supplemented to such time) or, indfiewchcertificate, a certificate of tl
same tenor as the certificate referred to in saicti®n 6, modified as necessary to relate to thgisRation Statement and the Prospectt
amended and supplemented to the time of delivespof certificate.

() At each Representation Date, the Companyl flmaish or cause to be furnished forthwith te thlanager and to counse
the Manager a written opinion of Pillsbury Winthr8paw Pittman LLP, counsel to the Company, or otloemnsel reasonably satisfactor
the Manager (in either event, * Company Couriyetated and delivered the date of commencement onm@encement, effectiveness
such amendment, the date of filing with the Comiais®f such supplement or other document, or progmgton such request, as the ¢
may be, in form and substance reasonably satisfatbothe Manager, of the same tenor as the opénieferred to in Section 6(b) of t
Agreement, but modified as necessary to relatbadRegistration Statement and the Prospectus asdamhe&nd supplemented to the tim
delivery of such opinion.

(m) Upon commencement of the offering of ther8hainder this Agreement (and upon the recommentenfi¢he offering ¢
the Shares under this Agreement following the teation of a suspension of sales hereunder lastorg than 30 trading days), and each
that (i) the Registration Statement or the Progmeshall be amended or supplemented to includdiaoiai amended financial informatic
(i) the Company files a Quarterly Report on FortaQ or an Annual Report on Form 10-K, or (iii) AetManages request and up
reasonable advance notice to the Company, thdiledswith the Commission any document which com¢dinancial information (other th
an Annual Report on Form 1K)} incorporated by reference into the Prospectus,Gompany shall cause (1) each of MaloneBailey.,Ld
other independent accountants satisfactory to taeader (in either event, the “ Accountaftsforthwith to furnish the Manager a letter, i
(2) the principal financial and accounting offiaedr
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the Company forthwith to furnish the Manager aifiedte, in each case dated the date of commendeongecommencement, effectiven
of such amendment, or the date of filing of suchpsement or other document with the Commissiorthascase may be, in form satisfac
to the Manager, of the same tenor as the lettat<artificate referred to in Sections 6(d) and &fiethis Agreement but modified to relate
the Registration Statement and the Prospectusnasded and supplemented to the date of such lettetrertificate; provided however,
that the Company will not be required to causeAbeountants to furnish such letters to the Manageonnection with the filing of a Curre
Report on Form 8-K unless (i) such Current RepaortForm 8K is filed at any time during which a prospectutatiag to the Shares
required to be delivered under the Act and (i) kk@nager has requested such letter based uporvéime @ events reported in such Cur
Report on Form 8-K.

(n) Upon commencement of the offering of ther8hainder this Agreement (and upon the recommenteofi¢he offering ¢
the Shares under this Agreement following the teatibn of a suspension of sales hereunder lastimg tthan 30 trading days), and at ¢
Representation Date, the Company will conduct adiligence session, in form and substance, rea$psalisfactory to the Manager, wh
shall include representatives of the managementtanéhdependent accountants of the Company. Thep@oy shall cooperate timely w
any reasonable due diligence request from or rexdemducted by the Manager or its agents from timairhe in connection with ti
transactions contemplated by this Agreement, inolydwithout limitation, providing information andvailable documents and acces
appropriate corporate officers and the Company&negduring regular business hours and at the Coyhparincipal offices, and time
furnishing or causing to be furnished such cedts, letters and opinions from the Company, iisef and its agents, as the Manager
reasonably request.

(0) The Company will disclose in its Annual Regsoon Form 10-K and Quarterly Reports on FormQl0as applicable, t
number of Shares sold through the Manager underAgreement, the Net Proceeds to the Company amadmpensation paid by 1
Company with respect to sales of Shares pursuahig@greement during the relevant quarter.

(p) If to the knowledge of the Company, the dgbads set forth in Section 6(a) shall not haverbeatisfied as of the applica
Settlement Date, the Company will offer to any parsvho has agreed to purchase Shares from the Gynmgsathe result of an offer
purchase solicited by the Manager the right togefwon the applicable Settlement Date (but noani event, retroactively), to purchase
pay for such Shares.

(@) Each acceptance by the Company of an offgaurchase the Shares hereunder shall be deenteddn affirmation to tt
Manager that the representations and warrantidseo€ompany contained in or made pursuant to tgi®ément are true and correct as o
date of such acceptance and an undertaking thatrepecesentations and warranties will be true ardect as of the Settlement Date for
Shares relating to such acceptance as though niadel as of such date (except that such represmmaind warranties shall be deeme
relate to the Registration Statement and the Pobsp@s amended and supplemented relating to hwares.

() The Company shall ensure that there ard titrees sufficient shares of Common Stock to pdevior the issuance, free of
preemptive rights, out of its authorized

14



but unissued shares of Common Stock, of the maximggnegate number of Shares authorized for issuantiee Board pursuant to the tel
of this Agreement. The Company will use its comnahcreasonable efforts to cause the Shares tstesl for trading on the NASDAQ a
to maintain such listing.

(s) During any period when the delivery of agmectus relating to the Shares is required (inolmdh circumstances where si
requirement may be satisfied pursuant to Rule 173,or any similar rule) to be delivered under Aog, the Company will file all documer
required to be filed with the Commission pursuantthe Exchange Act within the time periods requilgdthe Exchange Act and !
regulations thereunder.

(Y The Company shall cooperate with Manager as®lits commercially reasonable efforts to peth@tShares to be eligible
clearance and settlement through the facilitie®BE.

(u) The Company will apply the Net Proceeds ftbmsale of the Shares in the manner set fortheifProspectus.

(v) On or prior to the earlier of (i) the data which the Company shall file a Quarterly RepartForm 10€Q or an Annu:
Report on Form 1@ in respect of any fiscal quarter in which salésSbhares were made by the Manager pursuant todBe®ta) of thi
Agreement and (ii) the date on which the Comparall $fe obligated to file such document referredntalause (i) in respect of such qua
(each such date, and any date on which an amendmanty such document is filed, a “ Filing D&je the Company will file a prospect
supplement with the Commission under the applicgal@agraph of Rule 424(b), which prospectus supgtenwill set forth, with regard
such quarter, the number of the Shares sold thrthgiManager as agent pursuant to Section 3(d)iofigreement, the Net Proceeds tc
Company and the compensation paid by the Compathyrespect to such sales of the Shares pursu@edtion 3(a) of this Agreement ¢
deliver such number of copies of each such prospestipplement to the NASDAQ as are required by suchange.

5. _Payment of Expense3he Company agrees to pay the costs and expaséent to the performance of its obligations unidhés
Agreement, whether or not the transactions contateglhereby are consummated, including withouttditiun: (i) the preparation, printing
reproduction and filing with the Commission of tRegistration Statement (including financial statetaeand exhibits thereto), the Prospe
and each Issuer Free Writing Prospectus, and eaelndment or supplement to any of them; (ii) thegprg (or reproduction) and delive
(including postage, air freight charges and chafgesounting and packaging) of such copies of Registration Statement, the Prosper
and each Issuer Free Writing Prospectus, and ahdments or supplements to any of them, as masach case, be reasonably requeste
use in connection with the offering and sale of$tares; (iii) the preparation, printing, autheatiien, issuance and delivery of certificates
the Shares, including any stamp or transfer taresonnection with the original issuance and salghef Shares; (iv) the printing |
reproduction) and delivery of this Agreement, ahyebsky memorandum and all other agreements orrdents printed (or reproduced)
delivered in connection with the offering of thea®s; (v) the registration of the Shares undeEtkghange Act and the listing of the Shi
on the NASDAQ); (vi) any registration or qualificaiti of the
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Shares for offer and sale under the securitieslwe bky laws of the several states (including djlifees relating to such registration
qualification); (vii) the transportation and othtexpenses incurred by or on behalf of Company reptasives in connection with presentati
to prospective purchasers of the Shares; (viii)fhes and expenses of the Compangtcountants and the fees and expenses of ¢
(including local and special counsel) for the Compdix) the filing fee under FINRA Rule 5110; (#)e reasonable fees and expenses (
Managers counsel, not to exceed $15,000; and (xi) allotiests and expenses incident to the performandbebZompany of its obligatio
hereunder.

6. _Conditions to the Obligations of the Managdihe obligations of the Manager under this Agresnshall be subject to (i) t
accuracy of the representations and warrantieherpart of the Company contained herein as of tkexition Time, each Representa
Date, and as of each Applicable Time and Settlerbae, (ii) to the performance by the Company sfabligations hereunder and (jii)
following additional conditions:

(@) The Prospectus, and any supplement thereqoijred by Rule 424 to be filed with the Commisskave been filed in tl
manner and within the time period required by Ri#d(b) with respect to any sale of Shares; eadrimtProspectus Supplement shall t
been filed in the manner required by Rule 424(lihiwithe time period required by Section 3(a) @ hgreement; any other material requ
to be filed by the Company pursuant to Rule 433(aller the Act, shall have been filed with the Cossiain within the applicable tir
periods prescribed for such filings by Rule 433¢l amo stop order suspending the effectiveness oR#mgistration Statement or any no
objecting to its use shall have been issued amtoweedings for that purpose shall have beenstitor threatened.

(b) The Company shall have requested and cahgee@ompany Counsel to furnish to the Manager, \v@ryedate specified
Section 4(I) of this Agreement, its opinion and a@ge assurance statement, dated as of such ddteagdressed to the Managel
substantially the form attached hereto_as Exhibit v rendering such opinions, such counsel may (Alyas to matters involving tl
application of laws of any jurisdiction other thidne State of Texas or the Federal laws of the dritiates, to the extent they deem prope
specified in such opinion, upon the opinion of otheunsel of good standing whom they believe tadliable and who are satisfactory
counsel for the Manager and (B) as to mattersaif fa the extent they deem proper, on certificafagsponsible officers of the Company
public officials. References to the Prospectusis paragraph (b) shall also include any supplesémreto at the Settlement Date.

(c) The Company shall have furnished or cauedaktfurnished to the Manager, on every date spdcif Section 4(m) of th
Agreement, a certificate of the Company, signedhsy Chief Executive Officer or the President ane fhincipal financial or accounti
officer of the Company, dated as of such datehto dffect that the signers of such certificate hearefully examined the Registrat
Statement, the Disclosure Package and the Prospaatuany supplements or amendments thereto andghéement and that:

() the representations and warranties of the@any in this Agreement are true and correct onaanof such date with t
same effect as if made on

16



such date and the Company has complied with alatiteements and satisfied all the conditions opdtsto be performed or satisfiec
or prior to such date;

(i) no stop order suspending the effectivenasshe Registration Statement or any notice ohjecto its use has be
issued and no proceedings for that purpose haveibsgtuted or, to the Company’s knowledge, theaat; and

(iii) since the date of the most recent finahsiatements included in the Disclosure Packagaethas been no Matel
Adverse Effect on the condition (financial or otlese), earnings, business or properties of the Gmy@nd its subsidiaries, taken i
whole, whether or not arising from transactionthie ordinary course of business, except as sét iiodr contemplated in the Disclos
Package and the Prospectus.

(d) The Company shall have requested and cahgseAccountants to have furnished to the Managerewery date specified
Section 4(m) hereof and to the extent requestethé®yManager and upon reasonable advance noticenimection with any offering of tl
Shares, letters (which may refer to letters preslipdelivered to the Manager), dated as of such,datform and substance satisfactory tc
Manager, confirming that they are independent attzois within the meaning of the Act and the ExgfeaAct and the respective applice
rules and regulations adopted by the Commissioretingler and that they have performed a review ¢f @raudited interim financi
information of the Company and included or incogted by reference in the Registration Statementta@dProspectus in accordance
Statement on Auditing Standards No. 100, and gtatireffect that:

() in their opinion the audited financial staents and financial statement schedules and proafdinancial statemer
included or incorporated by reference in the Regfistn Statement and the Prospectus and reportdxy dmem comply as to form wi
the applicable accounting requirements of the Autl #he Exchange Act and the related rules and atigos adopted by tl
Commission;

(i) on the basis of a reading of the latestudited financial statements made available by the@any and their respect
subsidiaries; their limited review, in accordancighwstandards established under Statement on Agd&tandards No. 100, of !
unaudited interim financial information for the maoecently reported quarter, carrying out certgiecified procedures (but not
examination in accordance with generally acceptetitiag standards) which would not necessarily adwaatters of significance wi
respect to the comments set forth in such letteeading of the minutes of the meetings of theldtotders, directors and committee:
the Company and their respective subsidiaries;irraries of certain officials of the Company whave responsibility for financial a
accounting matters of the Company and their regpestibsidiaries as to transactions and eventsgulst to the end of such qual
nothing came to their attention which caused thefvetieve that:

1. any unaudited financial statements includedhoorporated by reference in the Registratiorteé®tent and tr
Prospectus do not comply as to form with applicalmleounting requirements of the Act and
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with the related rules and regulations adopted gy €ommission with respect to financial statementduded o
incorporated by reference in Quarterly Reports ann10Q under the Exchange Act; and said unaudited fiiat
statements are not in conformity with generallyegded accounting principles applied on a basistanbally consistel
with that of the audited financial statements ideld or incorporated by reference in the RegistmaStatement and t
Prospectus;

2. with respect to the period subsequent taribst recently reported quarter, there were any gémat a specifit
date not more than five days prior to the datehef letter, in the longerm debt of the Company and their respe:
subsidiaries or capital stock of the Company oreleges in the stockholdeexjuity of the Company as compared with
amounts shown on such consolidated balance shmttsi€d or incorporated by reference in the Regfistn Statement a
the Prospectus, or for the period from the endushseriod to such specified date there were aoyedses, as compa
with the corresponding period in the preceding yganet revenues or income before income taxen twtal or per sha
amounts of net income of the Company and theiraetsge subsidiaries, except in all instances fangfes or decreases
forth in such letter, in which case the letter Ebal accompanied by an explanation by the Compartp ¢he significanc
thereof unless said explanation is not deemed saneby the Manager; or

3. theinformation included or incorporated bference in the Registration Statement and thepBobgs in respon
to Regulation Sk, Item 301 (Selected Financial Data), Item 302 pf@ementary Financial Information), Item ¢
(Executive Compensation) and Item 503(d) (Ratidafnings to Fixed Charges) is not in conformityhwithe applicabl
disclosure requirements of Regulation S-K.

(i) they have performed certain other spedfrocedures as a result of which they determihatidertain information «

an accounting, financial or statistical nature @hhis limited to accounting, financial or statisfignformation derived from the gene
accounting records of the Company and its subsédipiset forth or incorporated by reference in Registration Statement and
Prospectus agrees with the accounting recordsedCtmpany and its subsidiaries, excluding any duesbf legal interpretation; and

(e) The Company shall have requested and catsspdncipal financial and accounting officer tave furnished to the Manag
on every date specified in Section 4(m) hereof @anthe extent requested by the Manager in conneetith any offering of the Shares
certificate as to certain financial information lumted in the Disclosure Package and the Prospentufgrm and substance reason:
satisfactory to the Manager.

Since the respective dates as of which mftion is disclosed in the Registration Statemtat,Disclosure Package and

Prospectus, except as otherwise stated
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therein, there shall not have been (i) any changdeorease specified in the letter or letters reteto in paragraph (d) of this Section ¢
(i) any change, or any development involving agpective change, in or affecting the conditiondfinial or otherwise), earnings, busines
properties of the Company and its subsidiariesrtasa whole, whether or not arising from transastiin the ordinary course of busin
except as set forth in or contemplated in the Dmale Package (exclusive of any amendment or sugpiethereto) the effect of which,
any case referred to in clause (i) or (ii) aboge,in the sole judgment of the Manager, so matamal adverse as to make it impractice
inadvisable to proceed with the offering or delivef the Shares as contemplated by the Registr&iatement (exclusive of any amendn
thereof), the Disclosure Package and the Prospéetahisive of any amendment or supplement thereto)

(9) The Financial Industry Regulatory Authorighall not have raised any objection with respectthie fairness ar
reasonableness of the terms and arrangements thigl&igreement.

(h) The Shares shall have been listed and ashirithd authorized for trading on the NASDAQ, arttsfctory evidence of su
actions shall have been provided to the Manager.

(i) Prior to each Settlement Date, the Compamgllshave furnished to the Manager such furtheorimfation, certificates ai
documents as the Manager may reasonably request.

If any of the conditions specified in this Sect®rshall not have been fulfilled when and as prodidte this Agreement, or if any of t
opinions and certificates mentioned above or elseaviin this Agreement shall not be reasonably faatisry in form and substance to
Manager and counsel for the Manager, this Agreemedtall obligations of the Manager hereunder nmeagdnceled at, or at any time priot
any Settlement Date by the Manager. Notice of stacellation shall be given to the Company in wgtior by telephone or facsim
confirmed in writing.

The documents required to be delivered by thisi@e& shall be delivered at the office of Weinst8mith LLP, counsel for the Manager
420 Lexington Ave., Suite 2620, New York, NY 101@0,each such date as provided in this Agreement.

7. Indemnification and Contribution.

(&) The Company agrees to indemnify and holdnkess the Manager, the directors, officers, emmeyand agents of t
Manager and each person who controls the Managbeimnwthe meaning of either the Act or the Exchage against any and all loss
claims, damages or liabilities, joint or several vthich they or any of them may become subject utige Act, the Exchange Act or otl
Federal or state statutory law or regulation, ahmn law or otherwise, insofar as such lossesmsladamages or liabilities (or actions
respect thereof) arise out of or are based uporuatrye statement or alleged untrue statementnaéterial fact contained in the registra
statement for the registration of the Shares agraily filed or in any amendment thereof, or ie tBase Prospectus, any Interim Prospectus
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Supplement, the Prospectus, any Issuer Free WiRhogpectus, or in any amendment thereof or sugpienhereto, or arise out of or
based upon the omission or alleged omission te statrein a material fact required to be statecetheor necessary to make the staten
therein not misleading, and agrees to reimbursh sach indemnified party for any legal or other enges reasonably incurred by ther
connection with investigating or defending any slods, claim, damage, liability or action; providdadowever, that the Company will not |
liable in any such case to the extent that any $og$ claim, damage or liability arises out ofi®based upon any such untrue stateme
alleged untrue statement or omission or allegedsion made therein in reliance upon and in confiyrmith written information furnished
the Company by the Manager specifically for inastherein. This indemnity agreement will be initidd to any liability that the Compa
may otherwise have.

(b) The Manager agrees to indemnify and holdntess the Company, each of its directors, eactsodfficers who signs tl
Registration Statement, and each person who certnel Company within the meaning of either the éwcthe Exchange Act, to the sa
extent as the foregoing indemnity from the Comptmghe Manager, but only with reference to writteformation relating to the Manag
furnished to the Company by the Manager specificdt inclusion in the documents referred to in fleeegoing indemnity; provided
however, that in no case shall the Manager be responBiblany amount in excess of the underwriting distawr commission, as the ci
may be, applicable to the Shares purchased andbgdide Manager hereunder. This indemnity agreemilhbe in addition to any liabilit
which the Manager may otherwise have.

(c) Promptly after receipt by an indemnified tgannder this Section 7 of notice of the commenaamd any action, suc
indemnified party will, if a claim in respect thefds to be made against the indemnifying partyarrttiis Section 7, notify the indemnifyi
party in writing of the commencement thereof; the failure so to notify the indemnifying party @Wll not relieve it from liability unde
paragraph (a) or (b) above unless and to the eitelid not otherwise learn of such action and stailure results in the forfeiture by t
indemnifying party of substantial rights and defshand (ii) will not, in any event, relieve the émanifying party from any obligations to ¢
indemnified party other than the indemnificatiorig&tion provided in paragraph (a) or (b) abovee Tidemnifying party shall be entitled
appoint counsel of the indemnifying party’s choatethe indemnifying partg expense to represent the indemnified party inamtipn fo
which indemnification is sought (in which case thdemnifying party shall not thereafter be respblesior the fees and expenses of
separate counsel retained by the indemnified partparties except as set forth below); provideaowever, that such counsel shall
reasonably satisfactory to the indemnified partptwithstanding the indemnifying parg/’election to appoint counsel to represent
indemnified party in an action, the indemnified tgashall have the right to employ separate coufigeluding local counsel), and t
indemnifying party shall bear the reasonable feests and expenses of such separate counseltlife(iyse of counsel chosen by
indemnifying party to represent the indemnifiedtpavould present such counsel with a conflict ofemest, (ii) the actual or potent
defendants in, or targets of, any such action aeloboth the indemnified party and the indemnifyragty and the indemnified party shall h
reasonably concluded that there may be legal defeagailable to it and/or other indemnified partidsch are different from or additional
those available to the indemnifying party, (iiiletindemnifying party shall not have employed colnsasonably satisfactory to f
indemnified
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party to represent the indemnified party withineasonable time after notice of the institution wéls action or (iv) the indemnifying pa
shall authorize the indemnified party to employaape counsel at the expense of the indemnifyintypAn indemnifying party will no
without the prior written consent of the indemnifiparties, settle or compromise or consent to tey ef any judgment with respect to «
pending or threatened claim, action, suit or prdoegin respect of which indemnification or contrilbn may be sought hereunder (whe
or not the indemnified parties are actual or paakipiarties to such claim or action) unless sudtieseent, compromise or consent include
unconditional release of each indemnified partynfral liability arising out of such claim, actioswlit or proceeding.

(d) In the event that the indemnity providedparagraph (a), (b) or (c) of this Section 7 is wmkable to or insufficient to ho
harmless an indemnified party for any reason, tom@any and the Manager agree to contribute todijeegate losses, claims, damages
liabilities (including legal or other expenses @bly incurred in connection with investigatingdafending the same) (collectiveljLbsse
") to which the Company and the Manager may be subjemich proportion as is appropriate to refleet thlative benefits received by
Company on the one hand and by the Manager onthiee &rom the offering of the Shares; providedowever, that in no case shall t
Manager be responsible for any amount in excesheofinderwriting discount or commission, as theeaasay be, applicable to the Sh:
purchased and sold by the Manager hereunder. Hltbeation provided by the immediately precedirgtence is unavailable for any rea:
the Company and the Manager severally shall cartin such proportion as is appropriate to reffetonly such relative benefits but ¢
the relative fault of the Company on the one hand af the Manager on the other in connection with $tatements or omissions wt
resulted in such Losses as well as any other neteguitable considerations. Benefits receivedhgy@Gompany shall be deemed to be equ
the total net proceeds from the offering (beforéuiing expenses) received by it, and benefitsivedeby the Manager shall be deemed t
equal to the total underwriting discounts and cossions, in each case as determined by this AgreeiRelative fault shall be determined
reference to, among other things, whether any entruany alleged untrue statement of a materialdathe omission or alleged omissiol
state a material fact relates to information predidby the Company on the one hand or the Manag#reoather, the intent of the parties
their relative knowledge, access to information eapdortunity to correct or prevent such untrueestegnt or omission. The Company anc
Manager agree that it would not be just and eqlgtdlrontribution were determined by pro rata efltion or any other method of allocat
which does not take account of the equitable cemattbns referred to above. Notwithstanding thevisions of this paragraph (d), no per
guilty of fraudulent misrepresentation (within tireeaning of Section 11(f) of the Act) shall be datitto contribution from any person w
was not guilty of such fraudulent misrepresentatfeor purposes of this Section 7, each person whtrals the Manager within the mean
of either the Act or the Exchange Act and eachctline officer, employee and agent of the Managell $tave the same rights to contribui
as the Manager, and each person who controls thep@uy within the meaning of either the Act or thecliange Act, each officer of t
Company who shall have signed the RegistratioreBtant and each director of the Company shall Hawesame rights to contribution as
Company, subject in each case to the applicahiestand conditions of this paragraph (d).

21



8. _Termination.

(&) The Company shall have the right, by givingtten notice as hereinafter specified, to terrténthe provisions of th
Agreement relating to the solicitation of offersporchase the Shares in its sole discretion atiamg. Any such termination shall be with
liability of any party to any other party excepatlfi) with respect to any pending sale, throughMuanager for the Company, the obligat
of the Company, including in respect of compensatibthe Manager, shall remain in full force anféef notwithstanding the termination ¢
(i) the provisions of Sections 5, 7, 9, 10, 12 dddof this Agreement shall remain in full forcedagffect notwithstanding such termination.

(b) The Manager shall have the right, by givingtten notice as hereinafter specified, to terrténthe provisions of th
Agreement relating to the solicitation of offerspiorchase the Shares in its sole discretion atiamg. Any such termination shall be with
liability of any party to any other party excepéatlthe provisions of Sections 5, 7, 9, 10, 12 ahadflthis Agreement shall remain in full fo
and effect notwithstanding such termination.

(c) This Agreement shall remain in full forcedagffect until the earlier of (i) thirty (30) morgHrom the date hereof or (ii) a
termination pursuant to Sections 8(a) or (b) abov®therwise by mutual agreement of the partiesyiged that any such termination
mutual agreement shall in all cases be deemedtaoda that Sections 5, 7 and 9 shall remain infiuite and effect.

(d) Any termination of this Agreement shall lféeetive on the date specified in such notice ofmieation; provided that su
termination shall not be effective until the clafebusiness on the date of receipt of such notjcthb Manager or the Company, as the
may be. If such termination shall occur prior te thettlement Date for any sale of the Shares, salghshall settle in accordance with
provisions of Section 3(a)(vii) of this Agreement.

9. _Representations and Indemnities to SurvivEhe respective agreements, representations, mt@sa indemnities and ott
statements of the Company or its officers and efManager set forth in or made pursuant to thisesAgrent will remain in full force a
effect, regardless of any investigation made byMlamager or the Company or any of the officerseatmrs, employees, agents or contro
persons referred to in Section 7 hereof, and witVise delivery of and payment for the Shares. ptavisions of Sections 5 and 7 hereof ¢
survive the termination or cancellation of this Agment.

10. _Notices All communications hereunder will be in writingdaeffective only on receipt, and, if sent to tharidger, will be maile
delivered or facsimiled to Rodman & Renshaw Cagedup, Inc., 1270 Avenue of Americas, 16th Flddew York, New York 10020, fe
no.: (646) 8411640; or, if sent to the Company, will be mailedlicered or facsimiled to Opexa Therapeutics, IAttention: Neil K. Warme
fax no.: (281) 872-8585, 2635 N. Crescent Ridge®rThe Woodlands, Texas 77381, and confirmeddbtilephone (281) 272331, with i
copy to Pillsbury Winthrop Shaw Pittman LLP, Attemt Mike Hird, fax no. (858) 509010, 12255 El Camino Real, Suite 300, San D
California 92130.
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11. _SuccessorsThis Agreement will inure to the benefit of anel linding upon the parties hereto and their regesticcessors a
the officers, directors, employees, agents andraliing persons referred to in Section 8 hereof] an other person will have any right
obligation hereunder.

12. No Fiduciary Duty The Company hereby acknowledges that (a) thehpsecand sale of the Shares pursuant to this Agreemal
arm’s{ength commercial transaction between the Companythe one hand, and the Manager and any affittat@ugh which it may t
acting, on the other, (b) the Manager is actinglgchs sales agent in connection with the purchasesale of the Comparsysecurities ar
not as a fiduciary of the Company and (c) the Camgfsaengagement of the Manager in connection withoffeing and the process lead
up to the offering is as an independent contraatal not in any other capacity. Furthermore, the @amy agrees that it is solely respons
for making its own judgments in connection with thféering (irrespective of whether the Manager hdsised or is currently advising
Company on related or other matters). The Compgrmges that it will not claim that the Manager hexsdered advisory services of any na
or respect, or owe an agency, fiduciary or sindiaty to the Company, in connection with such tratiea or the process leading thereto.

13. _Integration This Agreement supersedes all prior agreemermtuaderstandings (whether written or oral) betw#enCompan
and the Manager with respect to the subject mh#szof.

14. _Applicable Law. This Agreement will be governed by and constriredccordance with the laws of the State of NewKk
applicable to contracts made and to be performéluimihe State of New York.

15. Waiver of Jury Trial The Company hereby irrevocably waives, to thiestilextent permitted by applicable law, any arndigiht
to trial by jury in any legal proceeding arisingt @i or relating to this Agreement or the transawsi contemplated hereby or thereby.

16. _Counterparts This Agreement may be signed in one or more @patts, each of which shall constitute an origanad all o
which together shall constitute one and the sameeagent.

17. HeadingsThe section headings used in this Agreementarednvenience only and shall not affect the casiton hereof.
18. Definitions. The terms that follow, when used in this Agreetshall have the meanings indicated.

“ Act " shall mean the Securities Act of 1933, as amenaed,the rules and regulations of the Commissiomptgate(
thereunder.

“ Applicable Time” shall mean, with respect to any Shares, the tfrgale of such Shares pursuant to this Agreement.

“ Base Prospectusshall mean the base prospectus referred to indde2(a) above contained in the Registration Staé
at the Execution Time.

23



“ Business Day shall mean any day other than a Saturday, a Sumdayegal holiday or a day on which banking ingkiins
or trust companies are authorized or obligatedalaytb close in New York City.

“ Commission” shall mean the Securities and Exchange Commission

“ Disclosure Packagéshall mean (i) the Base Prospectus, (ii) the mexstmtly filed Interim Prospectus Supplement, {fig
Issuer Free Writing Prospectuses, if any, idemtifie Schedule hereto and (iv) any other Free Writing Prospedtas the parties here
shall hereafter expressly agree in writing to teesapart of the Disclosure Package.

“ Effective Date” shall mean each date and time that the Registrafitatement and any paftective amendment
amendments thereto became or becomes effective.

Exchange Act” shall mean the Securities Exchange Act of 1934amended, and the rules and regulations o
Commission promulgated thereunder.

“ Execution Timée’ shall mean the date and time that this Agreerieekecuted and delivered by the parties hereto.

“ Free Writing Prospectusshall mean a free writing prospectus, as defineldule 405.

“ Interim Prospectus Supplemenshall mean the prospectus supplement relatinget@tiares prepared and filed pursua
Rule 424(b) from time to time as provided by Set#oof this Agreement.

“ Issuer Free Writing Prospectltishall mean an issuer free writing prospectusiefsed in Rule 433.

“ Prospectus shall mean the Base Prospectus, as supplementide Imyost recently filed Interim Prospectus Supplen(ié
any).

“ Registration Statemerit shall mean the registration statement referrecht&ection 2(a) above, including exhibits
financial statements and any prospectus supplereéiing to the Shares that is filed with the Cossitn pursuant to Rule 424(b)
deemed part of such registration statement purdoeRtile 430B, as amended on each Effective Dateiarthe event any postfective
amendment thereto becomes effective, shall alsmmeeh registration statement as so amended.

“Rule 158", “ Rule 164", “ Rule 172", “ Rule 173", “ Rule 405", “ Rule 415", “ Rule 424", “ Rule 430B” and “ Rule 43:
" refer to such rules under the Act.
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If the foregoing is in accordance with your undansting of our agreement, please sign and retuus tthe enclosed duplicate her
whereupon this letter and your acceptance shalésgmt a binding agreement among the Company andamager.

Very truly yours,

Opexa Therapeutics, Inc.

By: /s/ Neil K. Warma
Neil K. Warma
President & Chief Executive Offic

The foregoing Agreement is hereby confirmed an&pid as of the date first written above.

Rodman & Renshaw, LLC

By: /s/ David Horin

David Horin
CFO
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